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THE SECOND CONSERVING PRINCIPLE OF 
PROCEDURE. 

Appellate procedure and its requirements 
is the first conserving principle of procedure. 
This essential requirement of government and 
of its necessary laws depends upon the man- 
(latory record which is a constitutional impli- 
cation; for it cannot be dispensed with 
wherever law is certain and is established by 
the supreme power of the state. There must be 
law and it must be founded upon the grounds 
and rudiments of law, such as necessitate the 
public welfare or public policy, reason, mor- 
als, convenience and certainty. Out of these 
grounds and rudiments arise the conserving 
principles of procedure ; the first one of these 
is appellate procedure which has already had 
our attention. 65 Cent. L. J. 77. The second 
is collateral attack which is next introduced. 
Collateral attack may be defined asa belated 
general demurrer, or motion in arrest of judg- 
ment or motion non obstante veredicto. 

To illustrate, it is observed that the Em- 
peror of Russia no more visits Denmark. It 
is said the reason is that during his last visit 
thereto, he was respectfully petitioned by a 
letter to protect his subjects. ‘This so en- 
raged his highness that he demanded the King 
of Denmark to have the petitioner arrested, 
but the King answered as did Festus for the 
protection of Paul, saying that the writer was 
not in conflict with the law of Denmark, and 
therefore the arrest could not be lawfully 
made; that there could be no conviction for 
the writing of such aletter. Quod lex non 
vetat permittit. What the law does not for- 
bid it permits. 

If the writer had been seized aud con- 
demned for his act, the record of that convic- 
tion would be coram non judice, the pro- 
ceeding in that case would be open to collat- 
eral attack. Had he been fined and his estate 
sold to pay the fine, the purchaser thereat 
would have acquired no title whatever be- 
cause the record required to evince the title 
would show that it was indirect confiscation 
of property by means of an arbitrary edict. 
This brings into view the cydlopedean consti- 





tutional question in American law of ex post 
facto, and retroaction laws, which are for- 
bidden by the precriptive constitution, so 
much of which is reaffirmed in American 
constitutions, hazy from thumb marks and 
wear of picking out and setting in a jargon 
of useless grists, about ‘‘the precise - words, 
the exact expression of the constitution.’’ 2 
Kent, 8, 12; Dash v. Van Kleeck, 2 Hughes’ 
Proce. /. ¢. 237a. 

The condemnation of his estate for what is 
no deliction, ‘‘no cause of action’’ in the lan- 
guage of codes (copied from the Roman, thie 
Norman and the English), is a coram non 
judice proceeding; this is always open to 
collateral attack. Generally it may be said 
that whenever a record is offered to prove a 
title or an estoppel of record, that record is 
subject to collateral attack. One buying 
upon such a record must take notice there- 
upon; this is called ‘‘constructive notice’ 
which is also enumerated as a conserving 
principle, yet to be presented. One buying 
upon such a record must take notice of what 
it shows; there is strictly applied to such a 
purchaser caveat emptor, consequently ap- 
pears the primal importance of the rule. 
‘‘What ought to be of record must be proved 
by record and by the right record.’’ 

And there also appears from the foregoing 
how constitutional law, contract, evidence, 
pleading—the rules of procedure are interac- 
tions, how the law is an entirety. Cases il- 
lustrating applications of collateral attack 
are Windsor v. McVeigh, 93 U. S. 274; Clem 
v. Meserole, 44 Fla. 234, 103 Am. St. Rep. 
145; Pennoyer v. Neff, 95 U. S. 714; Wil- 
liams v. Berry, 8 How. 495; Clark v. Sires, 
193 Mo. 502; Munday v. Vail, 34 N. J. L. 
418; Reynolds v. Stockton, 140 U. S. 254; 
Fish v. Cleland, 23 Ill. 237; Israel v. Reyn- 
olds, 11 Ill. 218. ‘These cases arethe datwm 
posts of the law. Of the fifteen hundred 
thousand cases and current arrivals of 40,000 
per year, the notably widely cited and well 
founded cases are the beacon lights to study. 
The law has its ‘‘land mark cases.’’ 

Finally, the guarantees of the unwritten 
constitution depends upon collateral attack 


the general demurrer, and the motion in arrest. . 
. The literature of collateral attack should pre- 


sent the morality, the intensive usefulness, 
the history and the philosophy of law. Col- 
lateral attack is a conserving principle of pro- 
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cedure, of jurisprudence. The maxims and 
cases that illustrate it are datwm posts. ‘These 
are the bulwarks of all our rights and of all 
protection from government. These can not 
be dispensed with in a government of laws. 
They are the greatest gift of antiquity to pos- 
terity. The true history of the law will clearly 
illustrate the importance of collateral attack 
as an ever ready and awaiting defense against 
arbitrariness exercised by the government. 
And this is Mr. W. T. Hughes’, second con- 
serving principle of procedure. 


NOTES OF IMPORTANT DECISIONS. 

INSURANCE — WHETHER AGENT AS WELL AS 
CORPORATION Must TAKE OvuT LICENSE TO DO 
BUSINESS.—A very interesting question, at least 
to insurance solicitors, is that decided in the re- 
cent case of Town of Dothan vy. Hornsby, 43 So. 
Rep. 714, where the Supreme Court of Alabama 
holds that where defendant did not solicit insur- 
ance in a town for himself, but only as agent of 
three foreign insurance corporations, each of 
which bad paid the license imposed by an ordi- 
nance requiring every person, firm or corpora- 
tion, soliciting insurance for himself, or as agent 
for any person, firm or corporation, to take out a 
license, etc., defendant was not liable for failure 
to take out an individual license. 

The court in the course of its opinion had oc- 
casion to express itself on this question as follows: 
‘*The defendant did not solicit insurance in the 
town for himself, and did it aloneas the agent of 
the three companies which, as agent, he repre- 
sented. Nor did he receive an application for 
insurance for himself, or ‘as the agent of any 
person, firm or corporation, life, tire or accident 
insurance, in the town of Dothan,’ but he so- 
licited and received application to and for the 
three companies he represented. ‘The applica- 
tions were not to him, as agent, but to the com- 
panies themselves, who received the appli- 
cationsand passed on them. ‘The contention 
of defendant is, that whatever he did in 
and about the soliciting of insurance in said 
town, was as the agent of said companies, and 
not as an individual. Corporations, we all know, 
can do business only by and through agents. It 
is a conclusion fairly drawn from the ordinance 
quoted, that it was not the purpose of the town 
authorities to require a livense from these com- 
panies, and also a license from the ageat by and 
through whom their business was done.” 





THE RIGHT OF RECOVERY FOR PARTIAL 
PERFORMANCE OF ENTIRE CONTRACTS. 
‘That the practical and every-day questions of 
the law are often apparently the most difticult 
and the most unsettled is well illustrated by the 
attitude of the various courts of last resort toward 
the right of one to recover for the partial perform - 
ance of an entire contract. .An examination of 
the decisions reveals that here is indeed “law 
grown a forest, where perplex, the byways and the 
brambles vex.’ ‘The confusion may be accounted 
for in large measure by the well-meant though 
blind endeavor of some of the courts to de- 
cide the cases according to what they conceive 
to be general principles of justice and equity, 
groping in the byways of a nice adjustment 
of conflicting equities and imperfect moral 
obligations and wandering far from the 
cardinal highways of the law. These great high- 
ways are certain fundamental principles, such as 
that courts are for wronged persons; that an ex- 
press contract excludes an implied con- 
tract in relation to the same matter; that the 
probata must follow the allegata; that the law is 
grounded in reason,etc. Some of these princi- 
ples are tersely expressed in the maxims, which 
the author of Hughes on Procedure has aptly 
styled ‘‘datum posts of the law.” The object of 
this article will be to apply these fundamental 
principles to some of the questions arising within 
its subject and to criticize some of the devisions 
which, because of disregarding these great prin- 
ciples have become byways rather than high- 
ways, in the forest of the law. 

First, an understanding of the terms ‘*Entire 
Contract” and ‘Partial Performance” is neces- 
sary, for /ynoratus terminis, ignoratur et ars 
(Terms being unknown, the art also is unknown). 
Many pages have been written upon what is and 
what is not an entire contract, and much of the 
confusion in the decisions in regard to the right 
of recovery for a partial performance of entire 
contracts may be charged to a failure to discern 
the difference between entire and severable con- 
tracts. A good brief definition of an entire con- 
tract is found in the opinion in Widman v. Gay.' 
Itis: ‘‘An entire contract is one where, in the in- 
tention of the parties, full and complete perform- 
ance on the one side constitutes the consideration 
fcr performance on the other.’ This definition 
and an emphasis upon the fact that the intention 
of the parties, as manifested by their acts and the 
circumstances of each particular case, is the 
prime controlling factor in determining whether 
the contract is entire or severable, together with 
a reference to a few valuable authorities cited in 
the foot note,* must suffice, since a thorough dis- 





1104 Wis. 277, 80 N. W. Rep. 450. 

2 Wooten v. Walters, 110 N. Car. 251, 14 8. E. Rep. 
784; Monographie note to Huyett & Smith Co. v. Chi- 
cago Edison Co., 59 Am. St. Rep. 277 et. seq.; Clark 
on Contracts, p. 657 e¢ seq.; Atlanta & D. Ry. Co. v. 
Delaware Cons, Co., 98 Va. 508; 37 S. E.: Rep. 13. 
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cussion of the question is not within the scope of 
this article. Examples of entire contracts are: A 
contract to build a house for a certain sum; a con- 
tract to work for another for a definite time for a 
sum certain. Whether a contract is entire or sev- 
erable-is not determined by the time or manner of 
payment.* The term,‘* Partial Performance,’* may 
be:applied either to a performance complete as far 
as it goes, but which stops short of a substantial 
attainment of the object of the contract, or to a 
performance by which the whole thing contracted 
for is done, but in a manner imperfect or defec- 
tive in certain particulars. For example, one 
may contract to build a house and then build 
half of it exactly according to the contract and 
stop; on the other hand, he may build a complete 
house, but departing in certain particulars from 
the contract. This distinction may, under cer- 
tain facts, become important. Given, then, an 
entire contract and a partial performance of one 
kind or the other, the various phases of the ques- 
tion of the right of recovery may be introduced 
by an examination of the leading cases, Cutter v. 
Powell‘ and Britton v. Turner. 

In Cutter v. Powell, the plaintiff's intestate 
contracted to act as second mate of a ship upon a 
certain voyage, performed services under the 
contract but died before the voyage was com- 
pleted. The plaintiff sued to recover the value 
of the services rendered. The court held that, 
according to the terms of the contract, there could 
be no recovery. ‘The written contract was as fol- 
lows: ‘*Ten days afier the ship Governor Parry, 
myself master, arrives at Liverpool, I promise to 
pay to M. T. Cutter the sum of thirty guineas, 
provided he proceeds, continues and does his 
duty as second mate in the said ship from hence 
to the port of Liverpool.’’ The evidence showed 
that, by the contract, Cutter was to receive four 
times as much as was ordinarily paid for similar 
services. The court construed the -contract as 
making complete performance a condition prece- 
dent to recovery. In his cpinion Lord Kenyon 
said: ‘‘He stipulated to receive the larger sum, if 
the whole duty was performed, and nothing un- 
less the whole of that duty was performed ; it was 
a kind of insurance.’ This case has been frequently, 
and clearly erroneously, cited as holding that 
where one performs service under an entire con- 
tract and dies before the complete performance 
of the contract, he may recover nothing for the 
services performed. 
that one is free, if he so chooses, to provide in 
his contract that he shall receive no pay unless 
he performs the entire contract, thus making full 
performance a condition precedent to recovery, 
and that, when he has so contracted, he must 
abide by the contract. This is, of course, a right- 
eous holding. It being once determined that the 


®’ Widman v. Gay, 104 Wis. 277, 80 N. W. Rep. 450, 
and authorities cited in foot-note (2), supra. 

46 T. R. 320, 6 Eng. Rul. Cas. 627, 2 Smith’s Leading 
Cases (8th Ed.), 17. 

56N. H. 481, 26 Am. Dee. 713. 


What it does hold is simply: 





contract did expressly so provide,no other con- 
clusion could rightfully be reached. The case is 
a valuable authority for both the freedom and the 
sanctity of contract. ‘I's a casual observer it may 
seem hard that there should be no pay for valua- 
ble services rendered, but as the party contracting 
makes his bed so! must he lie in it. Any other 
rule would render the effect and value of con- 
tracts null and would set at naught all business 
relations. That the sanctity of contracts cannot 
be too highly regarded is one of the most impor- 
tant of the great fundamental principles that 
must be borne constantly in mind and constantly 
applied in the examination of our subject. This 
doctrine has been followed in cases,in which 
building contracts provide that there shall be no 
payment to the contractor until presentation of 
the architect’s or engineer’s certificate of approval. 
It bas been held that, inthe absence of such cer- 
tificate there can be no recovery by the con- 
tractor.® 

The doctrine of Cutter v. Powell, is absolute. 
There can be no recovery at all, without com- 
plete performance, where the very terms of the 
contract make complete performance a condition 
precedent to recovery. It is certain that there 
can be no recovery on the contract, and it is 
equally certain that there can be no recovery 
upon quantum meruit. Quantum meruit is always 
based upon a contract created by law. As will 
more fully appear in the discussion of implied 


- contracts to follow, the law will not create a con- 


tract to adjust the rights of the parties, when the 
contract which they have made is still existing 
and unperformed. Here the following maxims are 
applicable: Lxpressio unius est exclusio alterius. 
(The express mention of one thing implies the 
exclusion of another). Expressum facit cessare 
tacitum. (‘That which is expressed puts an end to 
that which is implied) ; in praesentia majoris cessat 
potentia minoris (in the presence of the major the 
power of the minor ceases). It could not be the 
purpose, nor could it be the policy of the law, 
whose object it is to command what is right and 
to prohibit what is wrong, to create a contract 
in direct contradiction of the terms of the express 
contract of the parties. See valuable authorities 
cited in foot-note in suppert of these principles.’ 
The parties to an entire contract may well pro- 
vide, in a converse case, that there shall be are- 
covery for partial performance. For example, in 
a Wisconsin case,* the plaintiff, for his services 
was to receive a certain sum, so much per month, 
payment to be made at the end of the entire term, 
but it was further provided that, in the event 


6 Smith v. Brady, 17 N. Y.178, 72 Am. Dec. 442; Mil- 
ler v. Mason City, etc., R. Co. (Iowa), 108N. W. Rep. 
302; Hanley v. Walker, 79 Mich. 607. 

7 Elliott v. Caldwell, 48 Minn. 357, 45 N. W. Rep. 
845; O’Connell v. E. C. King & Son, 26 R. I. 544, 59 
Atl. Rep. 926; Burk v. Coyne, 188 Mass, 401,74 N. E. 
Rep. 942; Olmstead v. Beal, 19 Pick. (Mass.) 528; 
Philbrook v. Belknap, 6 Vt. 381. 

8 Knuston vy. Knapp, 35 Wis. 86. 
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plaintiff voluntarily left the employment before 
the end of the term, four dollars per month 
should be deducted from the amount‘ he should 
receive for the term he had served. This con- 
tract was very correctly construed as providing 
that the plaintiff should be paid for a partial per- 
formance, and he was allowed to recover. 

But most contracts are not so explicit. Britton 
v. Turner is an example of those cases in which 
there is no provision in the contract as to whether 
there may, or may not, be a recovery for partial 
performance. It is here that the great difficulty 
arises. The facts of that famous case are as fol- 
lows: The plaintiff contracted to labor one year 
for the defendant fora certain sum, and, after 
working for the greater part of the year, volun- 
tarily abandoned his contract and sought to re- 
cover from the defendant the value of the services 
which he had rendered. The court held that he 
could recover upon quantum meruit the reason- 
able value of the services rendered, the recovery 
to be reduced, or defeated, by any damages that 
the defendant could allege and prove as directly 
resulting from the plaintiff's breach of his con- 
tract. The doctrine established in this case had 
been adhered to in New Hampshire, though its 
soundness has been questioned in at least one 
ease in that state,? and followed in Iowa,!" In- 
diana,'! Michigan,'? Kansas,'* Nebraska,'* 
Tennessee,!® Texas,'® Missouri, in the case of 
building contracts,'’ and possibly in a few other 
states. In the great majority of the states in 
which the doctrine of Britton v. Turner has been 
passed upon by the courts of last resort and in 
the federal supreme court, it has been directly 
repudiated.'!* There are eases in different states, 


® Davis v. Barrington, 30 N. H. 529. 

10 Pixler v. Nichols, 81 Iowa, 106, 74 Am. Dec. 298; 
Wolf v. Gerry, 43 Iowa, 389; A®tna Iron & Steel 
Works v. Kossuth Co., 79 Iowa, 40, 44 N. W. Rep. 215. 

11 Major v. McLester, 4 Ind. 591; Ricke v. Yates 
Admr., 5 Ind. 115. 

12 Allen v. McKibben, 5 Mich. 449; Hanley v. Walk- 
er, 79 Mich. 607. 

18 Duncan vy. Baker, 21 Kan. 84; School Dist. v. 
Lund, 51 Kan. 731, 33 Pac. Rep. 595. 

14 MeMillan v. Mallory, 10 Neb. 228, 35 Am. Rep. 471; 
Murphy v. Sampson (Neb.), 96 N. W. Rep. 494. 

15 Porter v. Woods, 3 Hump. (Tenn.) 26, 39 Am. 
Dee. 153. 

16 Mead vy. Rutledge, 11 Tex. 43; Riggs v. Hord, 25 
Tex. Sup. 457; Carrol v. Welch, 26 Tex. 147; Wahns- 
caffe vy. Pontaja (Tex.), 63 S. W. Rep. 663, 2 Tex. 
Ct. Rep. 1077; Cotton v. Rand, 93 Tex. 7, 23. 

17 Lee vy. Ashbrook, 14 Mo. 379, 55 Am. Dee. 110; 
Earp v. Tayler, 73 Mo. 617. 

18 Alabama.— Wright v. Turner, 1 Stew. 29, 18 Am. 
Dec. 35. Arkansas.—Hibbard v. Kirby, 38 Ark. 102. 
California.—Hutchinson v. Wetmore, 2 Cal. 310, 56 
Am. Dec. 337. Colorado.—Cochran v. Balfe, 12 Col. 
App. 75, 54 Pac. Rep. 399. Lllinois.—Eldredge v. 
Rowe, 2 Gil. 91,438 Am. Dec. 41; Hansell v. Erickson, 
28 Ill. 258. Maine.—Miller y. Goddard, 34 Me. 102; 
Plummer y. Bucknam, 55 Me. 105. Massachusetts.— 
Olmstead vy. Beal, 19 Pick. 528; Homer v. Shaw, 177 
Mass. 1, 58 N. E. Rep. 160. Minnesota.—Elliott v. 
Caldwell, 48 Minn. 357, 45 N. W. Rep. 845. Missis- 





some of which will be noted in the course of our 
discussion, taking a middle ground and allowing 
recovery upon such general principles as work 
done in good faith, benefits conferred, waiver, 
reasonable excuse for abandonment, ete. 

The question now to be determined by the ap- 
plication of fundamental principles is, when 
may there be a recovery for partial perform- 
ance of an entire contract, in which no pro- 
vision is made for a recovery, or a denial of re- 
covery, for partial performance. Here, as else- 
where, the adjective law is so closely interwoven 
with the substantive law as to be practically 
identical with it.'!* All actions must be either ex 
delicto or ex contractu, tort or contract actions. 
We are not concerned with tort actions, for what 
may be called our major premise is an entire 
contract, and our minor premise a partial perform- 
ance of that contract. The right, and conse- 
quently the remedies, to be considered, therefore, 
necessarily arise out of contract. There are two 
kinds of contracts, upon which actions may 
be based: contracts created by the parties and 
contracts created by law. A party who has par- 
tially performed his contract must sue either 
upon the express contract created by himself and 
the other party thereto or upon a contract cre- 
ated by law, that is, stated in terms of common 
law pleading, he must declare either upon the 
contract or upon quantum meruit, must bring spe- 
cial or general assuwmpsit. Under common law 
pleading general asssmpsit is the only remedy for 
the enforcement of a contract created by law." 
For the sake of brevity, suit, or recovery, upon a 
contract created by law, as distinguished 
from the contract ceated by the parties, will be 
referred to hereafter as suit, or recovery, upon 
quantum meruit. Here arises one of the most im- 
portant of the great fundamental principles, 
namely, that the probata must follow the alleguata. 
The plaintiff cannot sue upon the express con- 
tract and recover upon quantum meruit, nor can 
he sue upon quantum meruit and recover upon the 


sippi.—Timberlake v. Thayer, 71 Miss. 279, 24 L. R. 
R. 231. Missouri.—Posey v. Garth, 7 Mo. 94; Earp v. 
Tyler, 73 Mo. 617; Galway v. Shields, 66 Mo. 313. 
Montana.—Riddel) v. Peck-Williamson, ete., Co., 27 
Mont. 44, 69 Pac. Rep. 241. New Jersey.—Bozarth vy. 
Dudley, 44 N. J. L. 304; Fry v. Mills, 71 N. J. L. 293, 
59 Atl. Rep. 246. New York.—Ketchum & Sweet y. 
Evertson, 13 Johns. (N. Y.) 358; Galvin v. Prenticey 
45 N. Y. 162,6 Am. Rep. 58; Phillip v. Gallant, 62 N. 
Y. 256. Ohio.—Larkin v. Buck, 11 Ohio St. 561. 
Oregon.—Steeples v. Newton, 7 Oreg. 100,33 Am. Rep. 
705. Pennsylvania.—Martin v.Shoenberger, 8 Watts 
& S. 867; Wade v. Haycock, 25 Pa. St. 382; 
Hartman v. Meigan, 171 Pa. St. 464, 33 Atl. Rep. 123. 
Vermont.—Mullen v. Gilkinson, 19 Vt. 503; Kelley & 
Bragg v. Town of Bradford, 38 Vt. 35. Wisconsin.— 
Diefenback vy. Stark, 56 Wis. 462,14 N. W. Rep. 621; 
Fisher v. Walsh, 102 Wis. 172, 48 L. R. A. 810; Hilder- 
brand v. Amer. Fine Arts Co., 85 N. W. ‘Rep. 268. 
United States.—Dermott v. Jones, 2 Wall. 1. 

19 See Hughes on Procedure, pp. 35 et seq. 

20 See Andrews Stephen’s Pleading (2d Ed.), sec. 
82, note 1. 
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express contraet. As said by Doney, J., in the 
opinion in Long v. Doxey:?! ‘The plaintiff 
must recover according to the allegations and 
the proof and not according to either alone.”’ ‘To 
quote from Andrews’ Stephen’s Pleading:?? 
‘“‘The proof must sustain the cause of action al- 
leged or there is not simply a variance but a fail- 
ure of proof, even though the evidence makes a 
good case upon another form of action.” In 
Elliott v. Caldwell,?* the plaintiff sued upon a 
contract by which he was to receive a certain 
sum for building a house. The evidence showed 
that he had not substantially performed his con- 
tract, and he then claimed the right to recover 
.upon quantum meruit the value of his work and 
materials. ‘The court held that he could not re- 
cover on quantum meruit, because he had declared 
upon the express contract. In Gammagev. Alex- 
ander,?‘4 a similar case, Hemphill, C. J., said: 
‘*This action purports to be founded on contract, 
and itisarule of pleadjng asold as the science 
itself that a contract when sued upon must be 
correctly stated, and if the evidence differ from 
the statement, the variance is fatal to the action, 
in other words, the facts constituting the cause of 
action must be set forth fully and distinctly, and 
if not proved as laid, the foundation of the action 
fails and the plaintiff cannot recover.’ The im- 
portance of the allegata et probata rule cannot be 
overestimated. A failure to understand and ap- 
preciate its value may easily prevent a plaintiff’s 
recovery. It is infinitely more than a mere for- 
mal rule of procedure. That it is a rule grounded 
in consistency and good morals; that it is 
‘associated with many of the profoundest 
rules of the -law;” that it cannot be waived; 
that it cannot be abrogated by statute; that 
it is constitutional and governmental, in the 
sense that it must necessarily be followed ina 
state which guarantees to its people a due process 
of law,—all this is convincingly shown in Hughes 
on Procedure.?° Frustra probatur quod probatum 
non relevat (it is vain to prove that which, if 
proved, would not aid the matter in question). 
Actore non probante reus absolvitur (if the plaint- 
iff does not prove his case, the defendant is ab- 
solved). 

Suppose, then, the plaintiff, having partially 
performed his contract, elects to sue upon the ex- 
press contract. Can he recover? He cannot 
allege a complete performance, because of the 
important rule of pleading that pleadings must be 
true. This rule of truth goes hand in hand 
with the rule of consistency just considered. 
Stephens declares one of the great objects of 
pleading to be, ‘‘‘I'o state upon the record the 
facts constituting the subject and cause of 
action.’ The plaintiff’s pleadings must consist 


2160Ind. 385. , 

22 Second Ed., sec. 82. 

23 43 Minn. 357, 45 N. W. Rep. 845. 

2414 Tex. 413. 

2% Sec. 5a, and pp. 12238 et seq. 

26 Andrews Stephen’s Pleading (2d Ed.), sec. 53. 
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of facts, not fabrications. Pleadings, according to 
Hughes’ definition, ‘‘Are the judicial means by 
which a court is invested with jurisdiction of a 
subject-matter to adjudicate it.’’?” A false state- 
ment could not invesc 2 court of justice with 
jurisdiction. If the bench and the bar would lay 
firm hold upon the great fact that truth and con- 
sistency, good morals, are essential in the very 
onset for the institution and maintenance of a 
cause of action, the ends of justice would be more 
speedily and more frequently attained and a 
great part of the now merited adverse criticism 
of the law would be silenced. Summa ratio est 
quae pro religione facit (That rule is strongest 
which determines in favor of religion). Being, 
therefore, under this great rule, unable to allege 
a performance of his contract, the plaintiff, upon 
elemental principles, may not maintain a suit 
upon the contract. In an entire contract, com- 
plete performance on the part of the plaintiff 
is the whole consideration fur the defendant’s: 
promise to pay. The promises constituting the- 
contract are therefore, dependent, and the- 
plaintiff, to recover upon the contract, must aver 
and prove a complete performance of his prom- 
ise.2* ‘But the law is reasonable. ‘I'o sustain his 
allegations of complete performance, the plaintiff 
need not prove a performance complete in every 
detail. It is enough that he has substantially 
performed his contract. De minimis non curat lex. 
(The law does not concern itself with trifles.) 
Qui haeret in litera, haeret in cortice (He who 
adheres to the letter, adheres to the bark.) The 
spirit maketh but the letter killeth the law. When 
the plaintiff has substantially performed his con- 
tract,following its spirit, though departing in some 
particulars from the letter, he may, in a suit upon 
the contract, recover the contract price, sub- 
ject, however to the right of the defendant, by a 
cross-action, to offset against the plaintiff’s re- 
covery whatever damages he has directly suffered 
by the plaintiff’s failure to comply strictly with 
his contract.?® In such case, both parties are, in 
a measure, wrongdoers, but both are at the sime 
time wronged persons. ‘The plaintiff has suffered 
the greater wrong, because he has substantially 
performed his contract and received no compen 

sation therefor. He may, therefore, maintain his 
action, The defendant has been wronged in cer- 
tain particulars, and may, for that reason, main- 
tain his cross-action. The object of the courts is to 
afford protection and compensation to wronged 


27 Hughes on Procedure, p. 50. 

28 Clark on Contracts, p. 656 and cases cited; Morton 
v. Lamb, 7 Term Rep. 125; Britton v. Turner, 6N. H. 
481,26 Am. Dec. 713; Cutter v. Powell,6 T.R. 820, 6 
Eng. Rul. Cas. 627. 

29 Wade v. Haycock, 25 Pa. St. 382; Stillwell & 
Bierce Mfg. Co. v. Phelps, 1380 U.S. 520; Woodward 
v. Fuller, 80 N.Y. 312; Bettini v. Gye, 1 Q. B. Div. 
183; Bast v. Byrne, 51 Wis. 531,8N. W. Rep. 494, 37 
Am. Rep. 841; Phillips v. Gallant, 62 N. Y. 256; Pep- 
per v. City of Philadelphia, 114 Pa. St. 96, 6 Atl. Rep 
899; Dermott v. Jones, 2 Wall. 1; Clark on Contracts 
p. 628. , ' 
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persons. We have in such two causes of action 
growing out of one contract, By such procedure 
the rights of the parties may be easily and justly 
adjusted. The English case, Bettini v. Gye,*° 
is a good illustration of this doctrine. In that 
case, the plaintiff had agreed to sing in grand 
opera in London for the defendant for period of 
fifteen weeks, one of the stipulations of the con- 
tract being that he should be in London at least 
six days before the commencement of his engage- 
ment for the purpose of rehearsing. Contrary to 
this term of the contract, he arrived in London 
only two days before the commencement of his 
engagement. ‘lhe court held that the provision 
of his contract in regard to being in London for 
rehearsals was merely a subsidiary promise, that 
he had substantially performed his contract and 
could maintain a suit upon it, and that the 
defendant should seek his redress in a cross- 
action for damages. In Bast v. Byrne,*! the 
plaintiff, after agreeing to work the whole year 
for the defendant for a certain sum, completed 
the term of service but lost several days during 
the term. It was held that he could sue on the 
contract and recover the contract price, subject 
to the right of the defendant to offset what dam- 
ages he had suffered from the plaintiff's absence. 
The most frequent illustrations of substantial 
performance are found in building contracts, 
where the contractor completes the building but, 
in doing so, departs in certain particulars from 
the specifications of the contract. If the building, 
when completed, is substantially what the de- 
fendant contracted for, the plaintiff may recover 
the contract price in a suit on the contract, sub- 
ject always to the defendant’s right of cross- 
action,®* The principle here involved is identi- 
cal with that in the sale of personal property, 
where the property sold does {not come up to 
warranty. ‘The breach of warranty does not give 
the buyer the right to refuse to accept the goods; 
it only gives him a right of action for damages. 
These damages may be offset against the recovery 
of‘the seller in a suit on the contract for the con- 
tract price of the goods sold.** There is much 
confusion in the cases because of a misapplication 
of the term, ‘‘warranty,”’ it being often erron- 
eously used instead of the term, ‘“‘eondition.’” In 
a sale of personal property there is always a con- 
dition that the buyer sball get substantially what 
he contracted to buy. If he does not, he may re- 
fuse to accept the property, and the seller cannot 
maintain a suit on the contract. A warranty, on 
the other hand, is a part of the contract, but col- 
lateral to its express object. If a warranty is 
breached, the buyer gets what he contracted for, 
but an article defective or deficient in certain un- 
essential parts or qualities.*4 So, in every entire 


® 1 Q. B. Div. 183. 
3161 Wis. 531, 8 N. W. Rep. 494, 37 Am. Rep. 841. 

#2 See cases cited in foot-note 29, supra. 
33'Trumbell vy. O’Hara, 71 Conn. 172; Owens vy. 


urges, 67 Lil. 366; Clark on Contracts, pp. 674-675. 
‘See Chanter y. 


Hopkins, 4 M. & W. 399, 404; 








contract, a failure on the part of the plaintiff to 
perform substantially may be said to be a breach 
of a condition precedent to his recovery upon the 
contract; while a failure to perform in certain 
unessential particulars may be said to be a 
breach of a warranty that he will perform 
his contract in every particular. 

What is and what is not a substantial perform- 
ance must be determined by the facts of each 
particular case. A good test to apply is that 
given in the opinion ina New York case:** -“The 
defects must not pervade the whole, or be so es- 
sential as that the object which the parties in- 
tended to accomplish, to havea specific amount 
performed in a particular manner, is not accom- 
plished.*’ If there is not a substantial perform- 
ance, the plaintiff cannot recover upon the con- 
tract.“ So a wilful or intentional departure 
from the contract, even though it does not go to 
the substance, is such bad faith as to preclude re- 
covery upon the contract.*? The plaintiff is a 
wrongdoer and, therefore, has no standing in 
court. Exdolomalo non oritur actio (A right of 
action cannot arise out of fraud). To sum up 
briefly, there may be a recovery upon the contract 
for one kind of a ‘‘partial performance.”’ that is 
a performance by which the object of the con- 
tract has been substantially attained, though the 
contract has been departed from in certain unes- 
sential particulars, with the right always reserved 
to the defendant to recoup any damages suffered 
by him by reason of the departure. For a less 
faithful performance, that is, performance in 
which the object contracted for is not substan- 
tially attained, or jn which there has been a wil- 
ful departure from the contract, there may be no 
recovery in a suit upon the contract. 

It seems that many of the courts have failed to 
grasp this simple doctrine of substantial per- 
formance, and that this failure has been produc- 
tive of many labored attempts to arrive at a cor- 
rect decision of the cases. For example, in some 
eases, in which the plaintiff has proved a sub- 
stantial perfermance in good faith, he has been 
allowed to recover upon quantum meruit the rea- 
sonable value of his services less the damages that 
the defendant may have suffered because of the 
unimportant departures from the contract.** 
To the writer it is inconceivable that there could 
exist together in one suitan action upon a con- 
tract implied in law and a cross-action upon an 
express contract, both in relation to the same 


Lunt v. Wrenn, 113 Ill. 168; Benjaminon Sales (7th 
Ed.), sec. 564, 600. 

85 Phillip v. Gallant, 61 N. Y. 256, 264. 

36 Elliott v. Caldwell, 43 Minn. 357, 45 N. W. Rep. 
845; Miller v. Phillips, 31 Pa. St. 218; Bozarth v. Dud- 
iey, 44 N. J. L. 304. 

37 Phillip v. Gallant, 62 N. Y. 256; Woodward vy. 
Fuller, 80 N. Y. 312; Pepper v. City of Philadelphia, 
114 Pa. St. 96, 8 Atl. Rep. 899; Kelley & Bragg v. Town 
of Bradford, 33 Vt. 35. 

38 Kelley & Bragg v. Town of Bradford, 33 Vt. 35; 
Burke v. Coyne, 188 Mass. 401, 74 N. E. Rep. 942; 
Pinches vy. Church, 55 Conn. 183. 
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services. How can the law create a contract in 
favor ofa plaintiff who has been guilty ofa 
breach of his contract and is being sued in the 
same action for its breach? Why should an im- 
plied contract be resorted to by a plaintiff who 
has substantially performed and should, there- 
fore, be entitled to sue on the express contract? 
Other cases, in which it seems recovery should be 


had on the contract as having been substantially 


performed, allow a recovery upon quantum 
meruit, placing the rigbt of recovery upon the 
general ground of benefits conferred.*” Where 
recovery may be had upon the contract of the 
parties, there should be no labored effort to 
create contracts by law to attain the same relief. 

Having considered the right of recovery upon 
the express contract, we now come to a consid- 
eration of the right of recovery upon the other 
kind of contract, that created by law. When will 
the law create a contract to enable a party to re- 
cover for partial performance of an entire con- 
tract? The term, implied contract, is purposely 
avoided, for it is confusing. ‘There are two kinds 
of implied contracts, contracts implied in fact and 
contracts implied in law. ‘The former are cre- 
ated by agreement evidenced by conduct of the 
parties, rather than by words, expressing their 
intention, while the latter are created by law, to 
do justice between the parties, without regard to 
intention, and do not rest upon agreement. The 
latter are sometimes called quasi contracts. It is 
with quasi contracts that we are concerned, for 
entire contracts must, it seems, necessarily be 
express and not implied in fact. Clark detines 
quasi contracts to be “obligations created by law 
to do justice between the parties.”’*° Elsewhere 
he quotes from Prof. Keener to the effect that the 
obligation of quasi contracts rests ‘‘upon the 
doctrine tbat a man shall not be allowed to enrich 
himself unjustly at theexpense of another.*’!! 
When is a yvasi contract created for one 
who partially performed his express 
contract? The question may be negatively an- 
swered by the statement of two of the great 
fundamental principles already referred to. The 
one is that courts are for wronged persons and 
not for wrongdoers. ‘The other is that the law 
will never create an implied contract until the 
express contract is terminated. <A full apprecia- 
tion of these two great fundamental priuciples is 
necessary for a clear comprehension of our sub- 
ject, and an intelligent application of them will 
bring order out of what sometimes seems to be a 
chaos of conflicting equities. The doctrine of 
Britton v. ‘Turner, that one who has willfully and 
without excuse broken and abandoned his con- 
tract may come into a court of justice and there 
maintain a position as a plaintiff, seeking to re- 
cover compensation for services rendered under 
the contract which he has broken, is contrary to 


has 


89 Norris v. School Dist., 12 Me. 298; Adams v. Cos- 
by, 48 Ind. 153. 

40 Clark on Contracts, p. 3. 

41 Clark on Contraets, p. 757. 





elemental principles of right, subversive of the 
very object of the law, which Blackstone declares 
is to command what is right and prohibit what is 
wrong,‘? and contradictory to the great maxims 
of the law: -Jurisdictio est potestas de publico 
introducta, cum necessitate juris dicendi (Jurisdic- 
tion is a power introduced for the public good 
on account of the necessity of dispensing justice) ; 
Fabula non judicum (Fiction will not confer juris— 
diction) ; Nullus commodum capere potest de injuria 
sua propria (No one shall take advantage of his 
own wrong); Nemo allegans suam terpitudinem 
audiendus est (No one alleging his own turpitude 
should be heard); Lz dolo malo non oritur actio 
(A right of action cannot arise out of fraud); and 
the equitable maxim, which may as fittingly be 
applied to cases at law, ‘He who comes into 
equity must come with clean hands.” ‘bese and 
other great maxinjs tersely and emphatically de- 
clare that honorable conduct. good morals ‘and 
religion are the very foundation stones of our 
jurisprudence. All of our business relations rest 
upon contract. The law must, therefore, jeal- 
ously guard the inviolability and sanctity of con- 
tracts. One who had deliberately and wantonly 
broken his contract is certainly a wrongdoer. 
He is guilty of bad faith and a violation of both 
his moral and legal obligation. The object of 
courts is to afford protection and relief to wronged 
persons. not to wrongdoers. ‘lo quote again from 
Hugheson Provedure:** ‘Courts are created and 
only exist to remedy the wrongs of truly wronged 
persons who appear and according to the course 
of the law truly describe the wrong that they 
have suffered.’’ Spencer, J., in Ketcham and 
Sweet v. Evertson.‘+ says: ‘lt may be asserted 
with confidence that a party who has advanced 
money or done an actin part performance of an 
agreement, and then stops short and refuses to 
proceed to the ultimate conclusion of the agree- 
ment, the other party being willing to proceed 
and fulfill all his stipulations according to the con- 
tract, bas never been suffered to recover for what 
he has thus advanced or done. * * * It would 
bean alarming doctrine to hold that the plaint- 
iffs might violate their contract and, because 
they choose to do so, make their own infraction 
of the agreement the basis of an action for money 
had and received.*” Peck, .J.,in Larkin v. Buck,?® 
says: ‘*Tne case of Britton, v. Turner is itself an 
innovation upon the long established principles 
governing entire contracts, lessens the sanctity of 
agreements and tends to encourage their viola- 
tion.” True, the wrongdoer plaintiff may have 
rendered valuable services, or may have parted 
with valuable property, under the contract, but 


! the fact remains that be has broken his solemn 


promise, has violated his legal obligation, and 
tne door of the court should be shut in his face. 
He is unworthy to enter there. 


42 Chitty’s Blackstone, Bk. 1, p. 29. 
43 p. 894. 

4413 Johns. (N. Y.) 358. 

45 11 Ohio St. 561, 568. 
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The law in regard to illegal contracts well 
illustrates the great principle that the doors of 
the courts are not open to wrongdoers. Neither 
party to an illegal contract may sue upon the 
contract, for the reason that itis void. Further- 
more, the general rule is that no ‘action of any 
sort may be maintained to grant relief to either 
party to the contract, because both are wrong- 
doers. The maxims: LZ turpi causa non oritur 
actio (no cause of action arises from illegality), 
and Jn pari delicto potior est conditio defendentis 
(when both parties are equally in fault. the con- 
dition of the defendant is preferable), are appli- 
eable. ‘There are, however, some exceptions to 
this general rule. In certain cases the party 
plaintiff may recover, because. though he is in 
some respects a wrongdoer, he is more sinned 
against than sinning, the other party being the 
greater wrongdoer. For example, where money 
has been paid out or property delivered but the 
illegal purpose has not been accomplished, a locus 
penitentiae exists, and the party who has parted 
with his property may recover it back by suit.46 
Melius recurrere quam malo currere (it is better to 
recede than to proceed wrongly). A party who 
repents of the illegal transaction and seeks to 
undo it is less a wrongdoer than the other party. 
So also, when one party has been induced by 
fraud or undue influence practived by the other, 
to enter into the illegal contract, he may recover 
back his property parted with, for the reason that 
he is notso great a wrongdoer as the other 
party.47 Again, where the law, by which the 
transaction was made illegai, was intended for 
the protection of the party seeking relief, he may 
maintain his suit and recover property parted 
with under thercontract.4* ‘These exceptions ap- 
ply only to contracts mala prohibita; they do not 
apply to contracts mala in se.** ‘The reason is 
that a party to a contract mala in se, though he 
may have been to acertain extent wronged, is 
pre-eminently a wrongdocr, and being such, 
should have no standing in court. Through all 
these cases runs the great principle that the 
plaintiff must be a wronged person and not, on 
the whole case a wrongdoer. ‘The doctrine of 
Britton vy. Turner is bad law in its very beginning 
in that it opens the door of the courts to one who 
has wilfully violated his solenm agreement. 

Britton v. ‘Turner and other cases, which do 
not take the extrenie position of that case, are at 
variance with the second great principle above 
mentioned, that is, that the law will not create a 
quasi contract so long as the express contract re- 
mains in force. It is only when the express con- 
tract is discharged, or when for some reason no 


“Spring Co. v. Knowlton, 108 U.S. 49; Diggle v. 
Higgs, 2 L. R. Exch. Div. 422, 6 Eng. Rul. Cas. 482. 
47 Ford v. Harrington, 16 N. Y. 285; Tracy v. Tal- 
mage, 14 N. Y. 162. 
4 White v. Franklin Bank, 22 Pick. ( Mass.) 181. 
“7 Spring Ce. v. Knowlton, 103 U. S. 49; Tate v. 
ilding Assn., 97 Va. 74; Clark on Contracts, pp. 494, 





action may be maintained upon it, and one party, 
not a wrongdoer, has rendered valuable services 
or parted with valuable property under the con- 
tract, that the law will create a quasi contract for 
his benefit. When two parties have bound them- 
selves by a contract in regard to a certain matter, 
the various rights and obligations arising out of 
that matter must be adjusted by and according to 
the contract; and so long as the contract is in 
existence and effect it is the only basis upon 
which such rights and obligations should be ad- 
justed. ‘This is what the parties intended when 
they made the contract. There is no need to re- 
sort to fictions when facts exist. Jv presentia 
majoris cessat potentia minoris (In the presence 
of the major the power of the minor ceases;) Lv- 
pressum facit cessare tacitum (That which is ex- 
pressed puts an end to that which is implied). 
The law's power to create contracts is an equi- 
table power to be exercised when the doing of 
justice between the parties demands its exercise. 
As it could not be the province ofa court of equity 
to create a contract for the benefit of a wrong- 
doer, so justice could not demand the exercise of 
an equitable power to create a yucsi contract 
while the express contract, consisting of obliga- 
tions voluntarily assumed by the parties, remains 
effective and undischarged. According to both 
Anson and Clark, a contract may be discharged 
in five ways: by agreement, by performance, by 
breach, by impossibility of performance, and by 
operation of law. 

The original entire contract may provide that 
one or either party may terminate the contract 
after notice. In such case, when one party exer- 
cises the privilege thus given and the other party 
has performed services or parted with property 
under the contract, for which he bas not been 
compensated, the contract is discharged by agree- 
ment, and the party who has performed the ser- 
vices or parted with the property may maintain 
an action upon a guasi contract and recover the 
value of the services or property.’ Orin the 
absence of such stipulation in the original con- 
tract, the parties may, after the contract has been 
partially performed, discharge it by agreement. 
In such case, if no agreement is made by the 
parties in regard to payment for the partial per- 
formance, the law creates a contract upon which 
recovery may be had for same.*! A contract can 
be discharged by performance only when both 
parties thereto have fully performed their obliga- 
tions. Consequently there can be no such thing 
as a partial performance of a contract dis- 
charged by performance. Breach is one of 
the most common ways of terminating con- 
tracts. When one party has finally broken 
his contract the entire contractual relation 


0 Fitzgerald v. Allen, 128 Mass, 232. 

51 Atlantic Coast Brewing Co. v. Donnelly, 59 N. J. 
L. 48, 35 Atl. Rep. 647; Hilderbrand vy. Fine Arts Co. 
(Wis.), 85 N. W. Rep. 268; Hunt v. Test, 8 Ala. 713, 
42 Ain. Dec. 659; Hilton v. Hanson (Me.), 62 Atl, Rep. 
797. 
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is atanend. Mutuality is essential at all stages 
to the existence of a contract. When one party 
has renounced the contract, there remains only 
the right of action, whether it be an action upon 
the express contract for damages for its breach 
or ar action upon qgvasi contract for services ren- 
dered or property parted with under the con- 
tract. A breach, to put an end to a contract, 
must be either an absolute renunciation of the 
contract, a positive refusal longer to be bound by 
it, or such a failure to perform as goes to the very 
essence of the contract. The breach of a mere 
subsidiary promise does not discharge.*” If 
further argument is necessary upon the proposi- 
tion that an absolute and final breach by one party 
puts an end to the contractual relation, reference 
need only be made to the doctrine of anticipatory 
breach®’ and to the rule that, where one party 
has renounced his contract, the other may not 
continue with the contract and hold the party at 
fault for the whole contract price.’4 When, 
then, the express contract is discharged by the 
breach of one party, tbe other, if he has rend- 
ered valuable services, or parted with valuable 
property under the contract, may recover upon 
quantum meruit or quantum valebat, the value 
thereof.°° We have in such case a wrongdoer 
defendant and a plaintiff who has been wronged. 
‘There is no reason why the law, in such case, 
should not create a quasi contract for the plaint- 
iff’s benefit. Itis true he has a right of action 
upon the contract for damages for its breach, and 
in many instances, he may be able to recover 
more in such action than he could recover upon 
quantum meruit, but quantum meruit affords an 
easy and fair remedy. ‘The law gives the inno- 
cent party in such case his choice of the two ac- 
tions, an action on the contract for damages or 
an action on quentum meruit.o© Phis right to 


‘2 Clark on Contracts, pp. 644, 645, 652, 661. 

‘3 Roehm v. Horst, 178 U.S. 1, 20Sup. Ct. Rep. 780; 
Lake Shore & Mich. Ry. Co. y. Richards, 152 Til. 59, 38 
N. KE. Rep. 773; Hochester vy. De la Tour, 2 El. & BI. 
678, 6 Eng. Rul. Cas. 576. 

‘4 Gibbons v. Bente, 51 Minn. 499,53 N. W. Rep. 756; 
Clark v. Marsiglia, 1 Denio (N. Y.), 317: Davis v. 
Bronson, 2 N. Dak. 300, 38 Am. St. Rep. 783; Collyer 
& Co. v. Moulton, 9 R. 1. 90, 98 Am. Dee. 370. 

 Planche vy. Coburn, 8 Bing. 14, 6 Eng. Rul. Cas, 
634; Ornstein v. Yahr & Lange Drug Co., 119 Wis. 429, 
96 N. W. Rep. 826; Nugent v. Teachout, 67 Mich. 571, 
35 N. W. Rep. 254; Mooney v. New York Iron Co., 82 
Mich. 268, 46 N. W. Rep. 376; Jenson v. Lee, 67 Kan. 
539, 738 Pac. Rep. 72; Ricks vy. Yate’s Admr., 5 Ind. 
115; Seipel v. Ins. Co., 84 Pa. St. 47; United States v. 
Peck, 102 U. 8.64; Southern Pac. Co. v. American 
Iron Works, 172 Ill. 9, 49 N. E. Rep. 575; Ream y. 
Watkins, 27 Mo. 516, 72 Am. Dee. 283; Wellston Coal 
Co. v. Franklin Paper Co., 57 Ohio St. 181, 48 N. E, 
Rep. 888; Noyes v. Pugin, 2 Wash. 660, 27 Pac. Rep. 
548; Blood vy. Enos, 12,Vt. 625. 

56 Wellston Coal Co. v. Franklin Paper Co., 57 Ohio 
St. 181, 48 N. E. Rep. 885; Ream v. Watkins, 27 Mo. 
516, 72 Am. Dec. 283; Ricks v. Yates Admr.,5 Ind. 115; 
Ornstein & Yahr v. Lange Drug Co., 119 Wis. 429, 96 
N. W. Rep. 826. 





maintain either form of action is the same right 
that the law gives to one who has fully performed 
his part of the contract, when nothing remains 
but for the other party to pay for what has been 
done. Either quantum meruit or an action on the 
contract may be resorted to by the party who has 
fully performed.*’ The defendant who is guilty 
of abreach of his contract is a wrongdoer, but 
his wrongful act must have been sufficient to dis- 
charge the contract, else no quasi contract will be 
created. It must be more than mere misconduct 
that would render further performance unpleas- 
ant to the other party; itmust be more than the 
breach of a mere subsidiary promise. I[t must go 
to the very essence of the contract. Because of 
some act of one party, further performance under 
the contract may become distasteful, difficult or 
even dangerous to the other party, but unless the 
act was sufficient to discharge the contract, the 
other party cannot abandon the contract and re- 
cover for what he has done underit. He ought 
to have provided against these things in his con- * 
tract, and not having done so, he has no cause 
to complain. A failure to comprehend and prop- 
erly value this principle has produced those de- 
cisions which occupy the middle ground, allow- 
ing one for various excuses to abandon his con- 
tract and maintain yuvantum meruit for the services 
already performed under it. Forexample, the 
West Virginia court, in a late case,5’ promul- 
gates the broad doctrine that one may always re- 
cover on quantum meruit for partial performance, 
unless the failure to perform completely was his 
fault. A similar rule is announced by the Oregon 
court.** In Indiana and Texas it has been held 
that an attorney, who has been employed to 
prosecute a suit and is elected judge after per- 
forming part of the services and therefore be- 
comes disqualified to continue the prosecution of 
the suit, can recover on yuantum meruit for the 
services rendered." Fear of physical harm from 
strikers®! and dread of contagious diseases®? have 
been held suflicient excuses for failure to per- 
form completely an entire contract, and a party 
abandoning his contract for such reasons has 
been allowed to recover for the work already 
done. A case in Vermont, a’state which has repu- 
diated the doctrine of Britton v. Turner, has held 
that a woman, who after part performance, 
abandoned her contract because of the rudeness 
toward her of a person residing in the place where 
she worked, over whom her employer had no con- 
trol, could recover on’ ygaantum meruit.6®> A 


57 Andrews Stephen’s Pleading (2d Ed.), sec. 82, 
note; Baltimore, ete., R. Co. v. Polly, 14 Gratt. (Va.) . 
447; Combs v. Steel, 80 Ill. 101. 

58 Barrett v. Raleigh Coal Co., 51 W. Va. 416,90 Am. 
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59 Steeples v. Newton, 7 Oreg. 110, 38 Am. Rep. 705. 

60 Justice vy. Lairy,19 App. 272, 65 Am. St. Rep, 405; 
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number of decisions observe in a measure the 
great principle thata plaintiff must not bea 
wrongdoer, in holding that one who basattempt- 
ed in good faith fully to perform his contract but 
for some reason otber than bad faith has fallen 
short of complete performance, may recover on 
quantum meruit, provided the other party has 
been benefitted.** ‘This doctrine is too general 
and overlooks the other great. principle thata 
quasi contract will not be created while the ex- 
press contract is in force. Furthermore, a per- 
formance that falls short of one’s obligation can- 
not be deemed a performance in good faith, un- 
less the contract has been in some way 4is- 
charged. 

When an employee is discharged by his em- 
ployer before the completion of his contract, tie 
contract has been- terminated by the breach of 
either one or the other. If the act of the em- 
ployee. for which he was discharged was such a 
, breach as to go to the very essence of the con- 
tract, then the contract has been terminated by 
his breach, and, under the contrary doctrine to 
Britton v. Turner, which is believed to be the 
better doctrine, the employee having broken his 
contract, being a wrongdoer, cannot recover for 
the work which he has done under the contract. 
Where the doctrine of Britton v. Turner, is in 
force, an emplayee discharged even for a breach 
going’ to the very essence of the contract, way 
recover the value of the services rendered by him, 
leaving his employer to recoup the damages suf- 
fered by the breach.®* On the other hand, where 
an employee is discharged without cause, or for 
some act that is not such a breach of his contract 
as to give his employer the right to treat the con- 
tract as at an end, itis the employer who has dis- 
charged the contract by his breach, and under the 
law above discussed, the employee may recover for 
his partial performance. The Supreme Court of 
Wisconsin, doubtless because of a failure to grasp 
these simple principles, in one case lays down 
two inconsistent rules: First. that an employee, 
who has willfully abandoned his contract, may 
not recover in any form of action for a partial 
performance; second, that an employee, who for 
good and sufticient cause is discharged by his 
employer, may recover on quantum meruit the 
value of the services rendered, leaving the em- 
ployer to recoup tbe damages suffered by him 
because of the employee's breach.** In each in- 
stance the employee has been guilty of a com- 
plete breach of his contract, yet in one recovery 
is denied and in the other, allowed. 

To return to the doctrine of Britton v. ‘Turner. 
The right of recovery established in this case 


* Snow v. Ware, 13 Met. (Mass.) 42; Hayward v. 
Leonard, 7 Pick. ( Mass.) 181, 19 Am. Dec. 268; Wilson 
v. Wagar, 25 Mich. 452; Veazie v. City of Bangor, 51 
Me. 509. 

6 Coton v. Rand, 93 Tex. 7, 23; Shute & Limont v. 
MeVitte, 6 Tex. Ct. Rep. 885. 

6 Hildebrand v. Amer. Fine Art Co. (Wis.), 85 N. 
W. Rep. 268. 





rests upon the conferring of benefits. ‘The case 
holds that the plaintiff may not recover unless he 
has, upon the whole case, been benefited. It is 
argued by those"who advocate this doctrine that 
itis unjust that one who has been benefited by 
the services of another should be allowed to en- 
joy the benefit conferred without paying for it. 
In thisargument another elemental principle is 
disregarded, that is, that one is not obliged to pay 
for a benefit thrust upon him. The law is very 
firmly established, and it is grounded in justice 
and good sense, that one is not obliged to pay for 
benefits conferred, unless he has had the op- 
portunity to reject them.** Ina case like Britton 
v. Turner, the employer has contracted for the 
services of the employee for the entire term 
agreeing to pay him only for complete perform- 
ance. He receives the benefit of the partial per- 
formance, it is true, but he is receiving it, as he 
believes at the time, only as a part of the com- 
plete performance, and when the employee after- 
wards abandons the contract, the employer has 
received the benefit of the partial performance 
without the opportunity to reject it. So where 
one contracts to build a house on another's land 
for a certain sum and abandons it half finished, 
or does not build it in substantial compliance with 
the contract, or willfully departs from same, the 
house becomes a part of the land, and the owner 
is benetitted, but not having had the opportunity 
to reject the benefit, according to the better doc- 
trine, he is not bound to pay for it.®* 

In building contracts, the doctrines of waiver 
and estoppel often intervene and allow the con- 
tractor to recover, even though he has not per- 
formed according to the contract. The land 
owner, by standing by and assenting to depart- 
ures from the building contract, may waive cer- 
tain provisions of the contract or may thus estop 
himself from refusing to pay because of the de- 
partures."* In such case by the conduct of the 
builder in departing from the contract and the 
conduct of the owner in assenting thereto, the 
provisions of the original contract are waived 
and a new contract is implied in fact, by which 
the land owner agrees to pay for the work as it is 
being done. <A proper application of the princi- 
ples of estoppel and waiver in many cases would 
allow recovery without resort to the dangerous 
doctrine of Britton vy. Turner. Similarly in cases 
of sales of personal property, when the property 
delivered does not conform toa condition pre- 


*? Barnes v. Shoemaker, 112 Ind. 512,15 N. E. Rep. 
367; Boston Ice Co, v. Potter, 123 Mass. 28: Bartholo- 
mew v. Jackson, 20 Johns. (N. Y.) 28. 

68 Elliott v. Caldwell, 48 Minn. 357, 45 N. W. Rep. 
845; Bozarth v. Dudley, 44 N. J. Law, 304; Riddell v. 
Peck- Williamson, ete., Co., 27 Mont. 44, 69 Pac. Rep. 
241: Wade v. Hayeock, 25 Pa. St. 382; Cochran v. 
Balfe, 12 Col. App. 75, 56 Pac. Rep. 399. 

69 See Hayward v. Leonard, 7 Pick. (Mass.) 181, 19 
Am. Dee. 268; Elliott vy. Caldwell 43 Minn. 357, 45 N. 
W. Rep. 845; Atlantic, ete., R. Co. v. Delaware Cons. 
Co., 96 Va. 508, 87S. E. Rep. 13. 
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cedent, the buyer has the opportunity and the 
privilege to reject it, and if he exercises his privi- 
lege he is, of course, not bound to pay for the 
property. If, however, he accepts the article 
delivered, with knowledge that it is not what he 
contracted to buy, he thereby waives his right to 
insist upon a compliance with the terms of the 
contract, and from his conduct in so doinga new 
contract to pay for the goods delivered is implied 
in fact.7° 
contract to sell goods to be delivered in install- 
ments, the seller delivers part of the goods and 
refuses to deliver the balance is interesting. Ap- 
plying the principles already considered, if the 
buyer when the seller defaulis still has the goods 
delivered in such condition that he can return 
them but retains them, he is obliged to pay for 
them.’! Hehas the opportunity to reject the 
benefit conferred, and if he does not avail himself 
of this opportunity he agrees by his conduct to 
pay for the goods. If, on the contrary, the goods 
delivered have been consumed by the buyer so 
that they cannot be returned, he is not obliged to 
pay forthem.’*? No promise to pay can be implied 
from his conduct, because he accepted and used 
the goods merely in the course of his perform- 
ance of the entire contract and had, therefore, no 
opportunity to reject them. 

Impossibility ef performance is a fourth means 
by which contracts may be discharged. The im- 
possibility here referred to is that which arises 
subsequently to the formation of the contract and 
is not the result of the fault of either party to the 
contract. The general rule is that such impossi- 
bility of performance will not discharge a con- 
tract.’* ‘The reasons for the rule are that the 
preservation of the sanctity of contract demands 
it, and that the party complaining might have 
provided against such an occurrence in his con- 
tract. ‘here are three well defined exceptions to 
the rule, namely: where’ the impossibility 
arises from a change in the law, where the sub- 
ject-matter of the contract is destroyed, and 
where one of the parties to a contract for personal 
services dies or is incapacitated by sickness. The 
contract being discharged by one of these three 
means, a party who has performed valuable ser- 
vices under it may recover on quantum meruit.74 


7 Pustv. Dowie, L. J. 32 Q. B. 179; Underwood 
v. Wolf, 131 Ilt. 425; Benjamin on Sales (7th Ed.), 564. 

71 Bowker v. Iloyt, 18 Pick. (Mass.) 555; Richards 
v. Shaw, 67 Ill. 222. . 

2 Catlin v. Tobias, 26 N. Y. 217, 84 Am. Dee. 183. 
See Widman v. Gay, 104 Wis.-277,80 N. W. Rep. 450. 

7 Ward v. Hudson River Bldg. Co., 125 N. Y. 2303 
Superintendent and Trustees vy. Bennett, 27 N.J. Law, 
513, 72 Am. Dee. 373; Dewey v. Alpena, 43 Mich. 480, 
38 Am. Rep. 206; Dermott v. Jones, 2 Wall. 1. 

74 Sickness or death: Wolfe v. Hawes, 20-N. Y. 197, 
75 Am. Dec. 388; Fenton v. Clark, 11 Vt. 560; Calla- 
ban v. Shortwell, Admr., 60 Mo. 398; Ryan v. Dayton, 
25 Conn. 188, 65 Am. Dec. 560; Parker v. MeComber, 
17 R. I. 674, 14 Atl. Rep. 464, 16 L. R. A. 858. De- 
struction of Subject Matter: Butterfield v. Byron, 152 
Mass. 517, 25 Am. St. Rep. 654;-Cook v. MeCabe, 53 


The case in which, under an entire, 





For example, if A contracts to serve B person- 
ally for a year for a certain consideration, serves 
six months and becomes incapacitated by sickness, 
or dies. he or his representatives may recover upon 
quantum meruit for the services performed. The 
rule is otherwise if the services contracted for are 
of such a nature as an agent, or personal repre- 
sentative could as well perform.’® A common 
example of the termination of a contract by the 
destruction of the subject-matter is where one 
contracts to perform certain repairs upon a house, 
and the house is destroyed by fire before the re- 
pairs are completed. In such case the contractor 
may recover upon quantum meruit for the work 
done, because the law regards the continued ex- 
istence of the house essential to the performance 
of the contract, and the house being destroyed the 
contract is discharged. This case is to be dis- 
tinguished from the case where one contracts to 
build a complete house for a certain sum, and the 
house is destroyed by fire, without the fault of 
either, before it is completed. The contract in 
such case is not discharged by the destruction of 
the house, and the contractor cannot recover for 
the work done and materials furnished. The law, 
according to the better opinion, places the loss 
where the parties placed it by their contract.?° 
The fifth means by which a contract may be 
discharged, is operation of law. Ifa c -ntract is 
discharged in this manner, as in the others, one 
who has performed valuable services under it 
may recover upon quantum meruit. For example, 
one contracts to construct a canal, and after the 
work is partially done further construction is 
stopped by the authority of the state. He may 
recover for the work done.*% And so it is estab- 
lished that a party to a contract discharged in 
some way after partial performance may in every 
instance recover upon a contract created by law 
the value of the services performed by him under 
the vontract, provided always he is noi a wrong- 
doer. Often there may be performance under a 
contract which is void, or upon which for some 
reason no action may be maintained. It has al- 
ready bven noted, supra, that for performance un- 
der an illegal contract there may be no recovery, 
but that in a few exceptional cases the law will 
lend its aid to the less guilty party to allow him to 
recover back property parted with under the ille- 
galcontract. But a contract may be void without 
being illegal, and in such case recovery may be 
had upon quantum meruit for services rendered 
or property parted with in the course of the par- 
tial performance. provided the plaintiff is not a 
wrongdoer. For example, ina California case, a 
building contract was void because of failure to 


Wis. 250, 40 Am. Rep. 765; Womack v. McQuarry, 28 
Ind. 108, 92 Am. Dee. 306; Stewart v. Stone (N. Y.), 
14 L. R. A. 215; Townsend v. Hill, 18 Tex. 422. 

7 Janin v. Brown, 59 Cal. 37; Cassaday v. Clark, 7 
Ark. 12. 

76 Fildew v. Besley, 42 Mich. 100, 36 Am. Rep. 433; 
Vogt v. Hecker, 118 Wis. 306, 95 N. W. Rep. 90. 

77 Jones v. Judd, 4 N. Y. 411. 
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comply with a statute requiring such contracts to 
be recorded, but the contractor was allowed to re- 
cover upon quantum meruit for work done and 
materials furnished.’ * Likewise, where services are 
rendered or property is parted with in the course 
of the performance of a contract void because of 
mistake, or under a contract which the plaintiff 
has avoided because of fraud, the value of the 
services or of the property parted with may be re- 
covered by suit upon a guasi contract." In all 
such cases the express contract being ineffec- 
tive and the plaintiff not being a wrongdoer 
justice demands that a contract be created 
by law to allow him to recover. In- 
fants’ contracts are another good illustration of 
the rule. When an infant avoids his contract, it 
is as if the contract had never been made. The 
other party may not avail himself of the contract 
for any purpose whatever, and the law, in its 
zeal to protect the infant, does not regard him as 
a wrongdoer when he avoids his contract. He 
may, therefore, recoverupon quantum meruit the 
value of his services performed or property parted 
with under the contract which he has avoided.*” 
‘There are some cases holding that the infant's 
recovery may be defeated, or reduced by proof 
on cross-action of damages suffered by the other 
party by reason of the infant’s breach of his con- 
tract.*! But this is not good law, for the 
reason. among others, that the cross-action 
for damages is a suit upon the infant's contract, 
and where an infant has elected to avoid his von- 
tract, no action can arise out of it, nor can it be 
even indirectly enforced.*? 

The great principle that a plaintiff must bea 
wronged person is strongly exemplified in cases 
where the plaintiff thas performed services or 
parted with property under a contract unenforce- 
able on account of the statute of frauds. Where 
one, under a contract of service for a longer term 
thana year, the contract being unwritten and un- 
enforceable on account of the statute, serves a 
portion of the time and abandons the contract, 
according to the better reason, he cannot recover 
for his services.** Likewise one, who, under a 


S Rebman v. Water Co., 95 Cal. 390, 80 Pace. Rep. 
564. 

? ‘Turner v. Webster, 24 Kans. 38, 36 Am. Rep. 251; 
Van Deusen v. Blum, 18 Pick. (Mass.) 229, 29 Am. 
Dec. 582; MeDonald vy. Lynch, 59 Mo. 350; Holtz v. 
Schmid, 59 N. Y. 253; Dashaway Assn. v. Rogers, 79 
Cal. 211, 21 Pace. Rep. 742. See Buck v. Pond, 126 Wis. 
382, 105 N. W. Rep. 909. 

‘0 Derocher v. Continental Mills, 58 Me. 217; Lowe 
vy. Sinklear, 27 Me. 808: Medbury v. Watrous, 7 Hill 
(N. Y.), 110; Ray v. Haines, 52 Ill. 485; Gaffney v. 
Hayden, 110 Mass. 137; Radley v. Kenedy, 14 N. Y. 
Supp. 268, 

Sl ‘Thomas v. Dike, 11 Vt. 273, 34 Am. Dec. 690; Jud- 
kins v. Walker, 17 Me. 40, 35 Am. Dee. 229. 

82 Derocker v. Continental Mills, 58 Me. 217; 
ley v. Kenedy, 14 N. Y. Supp. 268. 

“3 Riley v. Williams, 123 Mass. 506; Galvin v. Pren- 
tice, 45 N. Y. 162,6 Am. Rep.58; Kreiger v. Leppel, 
42 Minn. 6; Greton v. Smith, 33 N. Y. 244; Abbott v. 
Inskip, 29 Ohio St. 59. But see Swanzy vy. Moore, 22 
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eontract to purchase real estate, unenforceable 
because not in writing, pays part of the purchase 
price, cannot repudiate the contract and recover 
back the money paid.*‘ It is true that no action 
may be brought upon such contracts, but they are 
nevertheless existing contracts; and when the 
plaintiff sues for the service rendered or money 
paid, the defendant may show as complete de- 
fense the bad faith of the plaintiff in renouncing 
his contract, unenforceable though it be. When, 
however, the statute expressly declares such con- 
tracts void, rather than providing that no suit 
shall be brought upon them, the plaintiff. having 
merely renounced a contract already void, is not 
a wrongdoer and may maintain his action.*’ It 
is as if no contract had ever been made. 

Other examples of partial performance of con- 
tracts terminated or void or unenforceable could 
well be given, but those given will suffice for pur- 
poses of illustration. A study of the measure of 
recovery. where recovery may be had for partial 
performance of an entire contract, would be in- 
teresting, but that phrase of the subject can be but 
krietly touched. The chief controversy in the de- 
cisions is whether in a suit on quantum. meruit for 
partial performance. the contract and the con- 
tract price can be proved for th= purpose of meas- 
uring plaintiff's recovery, or whether evidence 
of what the work done or property parted with is 
reasonably worth furnishes the only proper 
measure of recovery. ‘The better and fairer doc- 
trine seems to be that the contract price may be 
proved for the purpose of limiting and measuring 
the amount recovered. ‘The law is well estab- 
lished that the recovery of one who has com- 
pletely performed his contract and elects to sue 
upon quantum imeruit is to be limited to the con- 
tract price.*® It seems equally fair that the re- 
covery fora partia) performance should be ac- 
cording to contract rate. The great majority of 
the cases so hold.*’ ‘There are other questions 
arising under the subject of this article, but it is 
believed that all may be solved by an intelligent 
application of the great principles which we have 


Ill. 63, 74 Am. Dee. 1384; Baker v. Lautenbach, 68 Md. 
64, 11 Atl. Rep. 703. 

4 Plummer v. Bucknam, 55 Me. 105; McKinney v. 
Harvie, 88 Minn. 18, 35 N. W. Rep. 668; Galaway v. 
Shields, 66 Mo. 3138. 

% Nelson v. Shelley Mfg. Co., 96 Ala. 513, 11 So. 
Rep. 695; Cohen v. Stein (Wis.), 21 N. W. Rep. 514; 
Koch v. Williams (Wis.), 52 N. W. Rep. 257. 

%6 Doolittle and Cuamberlain v. MeCullough, 12 
Ohio’ St. 360: Buena Vista Co. vy. MeCandlish, 92 Va. 
297. 

ST Noyes v. Pudgin, 2 Wash. 660, 27 Pac. Rep. 548; 
Clark v. Verry, 25 Conn. 395; Allen v. MeKibben, 5 
Mich. 449: Prebel v. Bottom, 27 Vt. 247; Doolittle 
and Chamberlain v. MeCullough, 12 Ohio St. 360; 
Duncan vy. Johnson (Tex.), 598. W. Rep: 46, 1 Tex. 
Ct. Rep. 75. See also Hildebrand v. Am, Fine Art 
Co. (Wis.), 85 N. W. Rep. 268: Stephens v. Pheerfix 
Bridge Co., 189 Fed. Rep. 248; Hayward v. Leonard, 
7 Pick. (Mass.) 181, 19 Am. Dec. 268: Haysler v. 
Owen, 61 Mo. 270. Butsee Clark v. Mayor of New 
York, 4 N. Y. 338, 
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? 
considered. These great principles are grounded 
in justice and good morals. They are radiant 
with the light of reason. The byways are dark 
with shadows, but down the broad highways 
streams the divine light. Ratio est radius divini 
Juminis. 
GRAHAM B. SMEDLEY. 
Midland, ‘Texas. 





CONSTITUTIONAL LAW — DUE PROCESS OF 
LAW—ANTI-TRADING STAMP ACT. 





LEONARD vy. BASSINDALE. 





Supreme Court of Washington, April 22,1907. 

The anti-trading stamp act (Laws 1903, p. 374, ch. 
179), making it a misdemeanor to sell or exchange 
property under representation or inducement that an 
unidentified or chance prize or premium, or that a 
stamp, trading stamp, or other like device entitling 
the holder to receive such a prize, ete., or that the re- 
demption of such stamp, ete., is to be part of the 
transaction, or to sell or exchange any trading stamp, 
ete., to aid such sale or exchange, violates Const. art. 
1, § 3, providing that no person shall be deprived of 
life, liberty, or property without due process of law. 


FULLERTON. J.: ‘The single question in- 
volved on this appeal is the constitutionality of 
the act of the legislative assembly of Mareh 14, 
1905, commonly. known as the *Anti-Trading 
Stamp Act,” Laws 1905, p. 374, ch. 179. The 
trial court upheld the statute and gave judgment 
accordingly, but it is claimed by the appellant 
that the act violates section 3 of article 1 of the 
state constitution, which provides that ‘no ver- 
son shall be deprived of life, liberty or property 
without due process of law.”’ - Acts of similar im- 
port, under similar constitutional provisions, have 
been held invalid by the courts of all the states 
which have been called upon to pass on the ques- 
tion. See State v. Shugart, 138 Ala. 86, 35 So. 
Rep. 28, 100 Am. St. Rep. 17; £z parte Drexel, 
147 Cal. 763, 82 Pac. Rep. 429, 2 L. R. A. (N. 3.) 
588: Hewin vy. Atlanta, 121 Ga. 723, 49S. E. Rep. 
765, 67 L. R. A. 795; Commonwealth v. Sisson, 
178 Mass. 578, 60 N. E. Rep. 385; Long v. State, 
74 Md. 565, 22 Atl. Rep. 4. 28 Am. St. Rep. 268, 
12 L. R. A. 425; State v. Ramseyer, 58 Atl. Rep. 
958, 73 N. H. 31: City of Winston v. Beeson, 135 
N. Car. 271i, 47 S. E. Rep. 457, 65 L. R. A. 167; 
State v. Dodge. 76 Vt. 197, 56 Atl. Rep. 983; 
Young v. Commonwealth, 101 Va. 853, 45 8. E. 
Rep. 327; State v. Dalton, 22 R. I. 77,46 Atl. Rep. 
234, 84 Am, St. Rep. 818, 48 L. R. A. 775; People 
v. Gillson, 109 N. Y. 389,17 N. E. Rep. 343, 4 
Am. St. Rep. 465. Similar acts have been held 
invalid as a violation of the fourteenth amend- 
ment to the constitution of the United States by 
the federal courts in the following cases: Ex 
porte Hutchinson (C. C.), 138 Fed. Rep. 950; 
Sperry & Hutchinson Co. v. Temple (C. C.), 137 
Fed. Rep. 992. Our attention is called, also. to a 
recent decision of the district judge of the west- 





ern district of Washington, wherein he held the 
act in question to be in violation of this provision 
of the federal constitution. The decision, how- 
ever, so far as we are advised, has not been re- 
ported. 

The only cases upholding the law are. Humes 
v. City of Ft. Smitb (C. C.), 93 Fed. Rep. 857, and 
Lansburgh v. District of Columbia, 11 D. C. App. 
512. ‘These cases, it may be remarked, are among 
the earlier ones to reach the courts where the 
question was presented; but neither the reason- 
ing on which they were based nor the unques- 
tioned ability of the courts pronouncing the de- 
cisions seem to have been able to withstand the 
overwhelming trend of opinion to the opposite 
view. While we might, were the question one 
of first impression in the courts, entertain a differ- 
ent opinion, we have felt impelied to follow the 
great weight of authority, and hold the statute 
unconstitutional, especially in view of the fact 
that the federal courts have shown an inclination 
to hold the statute in contravention of the consti- 
tution of the United States. 

The judgment appealed from, since it is based 
on tke constitutionality of the act, must be re- 
versed, and the cause remanded to the lower 
court, with instructions to proceed further with 
the casein disregard of the statute. It is so or- 
dered. 

‘Hadley, C. J., and Root. Crow, Mount, and 
Dunbar, JJ., coneur. 


Nore—IJmportance of the Decisions Declaring In- 
valid Anti-Trading Stamp Legislation.—The im- 
portance of the decisions declaring invalid legisla- 
tion declaring the use of trading stamps or the giving 
away of premiums with sales of merchandise a misde- 
meanor lies not so much in the importance of the sub- 
ject matter involved as of the principle recognized in 
all these decisions, to-wit, that the legislature, in 
the interest of any classof people who find certain 
methods of competition too severe, cannot by virtue of . 
the police power declare such methods illegal. The 
clear enunciation of this principle isa clear indica- 
tion of the tremendous resistance there would be in 
this country to the slightest encroachments of those 
doctrines of socialism which would subvert all indi- 
vidual enterprise to government control. As a per- 
tinent evidence of the tendency of this class of deci- 
sions in the direction just indicated we call attention 
to the opinion of Justice Peckham (now on the fed- 
eral supreme bench) in the leading case of People v. 
Gillson, 109 N. Y. 389, 4 Am. St. Rep. 465, where the 
learned judge says: ‘A person living under our con- 
stitution has the right to adopt and follow such law- 
ful industrial pursuit, not injurious to the commun- 
ity, as he may see fit. The term ‘liberty’ as used in 
the constitution,is not dwarfed into mere freedom 
from physical restraint of the person of the citizen, as 
by incarceration, but isdeemed to embrace the right 
of man to be free in the enjoyment of the faculties 
with which he has been endowed by his creator, sub- 
ject only to such restraints as are necessary for the 
common welfare. * * * It is quite clear that some 
or all of these fundamental and valuable rights are 
invaded, weakened, limited, or destroyed by the legis- 
lation under consideration. It is evidently of the 
kind which has been so frequent of late—a kind 
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which is meant to protect some class in the com- 
munity against the fair, free and full.competition of 
some other class, the members of the former class 
thinking it impossible to hold their own against such 
competition, and therefore flying to the legislature to 
secure some ei.actment which shall operate favorably 
to them or unfavorably to their competitors in the 
commercial, agricultural, manufacturing, or produc- 
ing fields.”’ 

The principle here laid down must be carefully 
guarded from such legislation while incidentally hin- 
dering liberty, and competition is mainly intended to 
protect the people from fraud. Such for instance as 
legislation prohibiting the coloring of oleomargarine 
and providing for its proper identification by the peo- 
ple. While such legislation incidentally aids the 
maker of pure butter in his competition with the 
maker of oleomargarine, this legislation ix not in- 
tended for that purpose and, if it were, it wouid have 
been declared invalid by the courts on the same 
ground as anti-trading stamp legislation has been in- 
validated. The purpose of such legislation, however, 
was the protection of people from fraud and for that 
purpose was with the police power of the legislature. 
This distinction is clearly marked in the celebrated 
case of People v. Marx, 99 N. Y. 877,52 Am. hep. 34, 
where the court declared unconstitutional an act ab- 
solutely prohibiting the manufacture of oleomargar- 
ine, inasmuch as it prohibited an important branch 
of industry not injurious to the community, and not 
fraudulently conducted, solely for the reason that it 
competed iargely with another and very numerous 
and influential branch of industry, the dairy business. 

If opponents of the trading stamp craze can find 
anything in the practice of giving such stamps in some 
particular ;case which isjworking injury to the pub- 
lic or is operating as a cloak for the perpetration of a 
fraud or that when carried to great extremes it has that 
tendency, it would scarcely admit of doubt that legis- 
lation regulating this practice and correcting the 
frauds sometimes perpetrated under its protection 
would be upkeld. But with this exception, the line 
of decisions on this question should remain unbroken. 
The principle involved is too important to be care- 
lessly regarded. It will not do to let the bars down 
for one class and put them wp for another. Socialism 
would letthe bars down altogether and turn the busi- 
ness affairs wholly over to government control. 
Anglo-Saxon individualism would keep the bars up 
all along the line and let every man be the architect of 
his own fortune, giving greater reward to some be- 
cause of special talent or genius, and others because 
of greater capacity for hard work and endurance, 
and still others because of wonderful insight into the 
future and a broad vision as to the possibilities of hu- 
man achievement. It is true that some men cannot 
stand the competition of life either by reason of 
lack of education, of ambition, of capacitiy or inclina- 
tion to work, of indulgence to debasing habits and 
perhaps other reasons including “hard luck.’? The 
question whether it is better to furnish this class of 
our people with a competency by government assist- 
ance than to encourage ‘individual enterprise, ambi- 
tion and invention by the hope of superior reward 
answered emphatically in Teutonic civili- 
zations at leastin favor of the individual without 
government aid battling his own way through life. 
It isa great principle without which no nation can 
arise to true greatness, and which the courts should 
most zealously maintain. 


has been 





JETSAM AND FLOTSAM. 


THE CONVENTION OF ATTORNEYS GENERAL AND 


THE FEDERAL COURTS, 


It has been reported in the newspapers that at a 
recent convention of attorneys general, which, we un- 
derstand, was a voluntary gathering of the attorneys 
general of some of the states at St. Louis, the follow- 
ing memorial was adopted: 

‘*Whereas, the eflicient administration, as well as 
the preservation of our dual system of government, 
requires that each sovereignty be permitted to exer- 
cise its function as*defined by the federal constitution, 
unhampered by the other; therefore, be it 

Resolved, by the convention of attorneys general of 
the several states here assembled, that we earnestly 
recommend to the favorable consideration of the 
president and the congress of the United States, the 
enactment of a law providing that ne circuit court of 
the United States nor any judge exercising powers of 
such circuit courts, shall have jurisdiction in any case 
brought to restrain any ofticer of astate or any ad- 
ministrative board of a state from instituting in a state 
court any suit or other appropriate proceeding to 
enforce the laws of such state, or to enforce any order 
made by such administrative board, but allowing any 
person or corporation asserting in any such action in 
a state court any right arising under the constitu- 
tion or any law of the United States to have the de- 
cision of the highest court of such state reviewed 
by the Supreme Court of the United States, as now 
provided by law. . 

We also recommend that suitsin federal cireuit 
courts by persons interested in corporations to re- 
strain such corporations from obeying the laws of 
states in which they are doing business be prohibit- 
ed.” 

It is obvious that the convention, and particularly 
the above memorial, are outgrowths of the sentiment 
prevailing in many quarters against interference by 
the federal courts with state statutes, fixing arbitrary 
rates for the service of common carriers and public 
service corporations. There has considerable 
unseemly action by state governors with a view to in- 
timidating the federal courts in the exercise of their 
undoubtedly legal functions. ‘This recent concerted 
movement by the attorneys general of severa! states is 
to be regretted, because so faras it goes it adds the 
influence of the bar to a short-sighted bue and ery 
against the courts. 

The message of Governor Hughes of New York ve- 
toing the T'wo-Cent Fare Bill states with admirable 
conciseness the unanswerable argumets against ar- 
bitrarily fixing rates of service, without due consider- 
ation as to their reasonableness. It is well settled that 
state statutes arbitrarily prescribing rates which are 
unreasonbly low are contrary to the fourteenth amend- 
ment of the federal constitution and void. ‘The fed- 
eral courts have by injunction restrained or provision- 
ally regulated the operation of such statutes until it 
could be ascertained whether the rates tixed were or 
were not reasonable, because if they were unreason- 
able irreparable injury might result. We believe the 
attitude ofthe bar should be toward uphelding and 
perpetuating this function of the courts. 

Nobody disputes that there have been many flagrant 
instances of corporate mismanagement and gross 
abuses by public service companies tending toward 
the oppression of the people. But granting this, the 
sentiment of the bar should sustain Governor Hughes 
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in proclaiming that two wrongs do not make a right 
and that it is folly to attempt to correct one injustice 
by another. One ofthe greatest difficulties in admin- 
istering the government in this country is the ten- 
dency of the people to fly from one extreme to an- 
other. Certainly the influence of lawyers should be 
exerted to preserve calmness in the popular mind, 
even in the face of conceded wrongs, and to promote 
temperate rather than violent measures of reform. 

The gentlemen assembled at St. Louis have permit- 
ted themselves to be made mouthpieces of a clamor 
for extremes, and have recommended radica! changes 
which in the end would prove disastrous. The fed- 
eral courts have always possessed the right to inter- 
fere by injunction or on habeas corpus with the ope- 
ration of state Jaws or the processes of state courts 
which were claimed to infringe rights secured by the 
federal constitution and statutes. As matter of fact,this 
right has been exercised sparingly and with great tact 
and discretion. Unless a very substantial reason ap- 
peared the federal courts have followed the policy 
suggested by the memorial of the attorneys general, 
refusing to interpose summarily and remitting suitors 
to their right to raise federal questions upon appeal 
from the highest court of the state to the Supreme 
Court of the United States. 

We submit that when a state law presumably or 
obviously would compel a carrier or a public service 
corporation to conduct its business at a loss, immedi- 
ate action is proper to protect the rights of citizens 
under the fourteenth amendment. This proposition 
will doubtless be conceded with practical unanimity 
throughout the Union after the present extreme cru- 
sade shall have run its course. Also it would be very 
unwise, as is proposed, entirely to deprive federal 
circuit courts of jurisdiction of actions to restrain cor- 
porations from following state laws which are obnox- 
ious to the federal constitution. 

The memorial of the attorneys general is one against 
counsels of moderation and we hope it will be disap- 
proved by the bar in general. 


LIBERAL RELIEF BY INJUNCTION, 


Following out what was said yesterday on the above 
topic, attention may be called to the decision of the 
Supreme Court of Michigan, in Pratt Food Co. v. 
Bird (July, 1907), 112 N. W. Rep. 701, in which it was 
held that although equity will not restrain a public 
ofticer from invoking the criminal law, and will not 
transfer a criminal case to its own jurisdiction, and 
generally will not restrain libel, it will restrain a state 
officer from unlawfully placing in the hands of every 
stock food dealer in the state a bulletin in effect 
threatening them with prosecution if they should use 
a manufacturer’s product sold in lawful form. On 
this point the court saidin part: ‘It is strenuously 
insisted by the attorney general that, if it be conceded 
that the complainant’s products do not come within 
the Tnhibition of this statute, yet no remedy by injunc- 
tion exists for the reason that the effect of issuing an 
injunction is to restrain the prosecution ofa criminal 
proceeding. Numerous cases are cited, among them 
Arbuckle v. Blackburn, 113 Fed. Rep. 625, 51 C. C. 
A. 122, 65 L. R. A. 864; State v. Wood, 155 Mo. 425, 
56 S. W. Rep. 474,48 L. R. A. 596, and Predigested 
Food Co. v. MeNeal, 1 Ohio N. P. 266. In so far as 
these cases lay down the rule that a court of equity 
will not interfere to restrain a public officer from in- 
voking the criminal law and instituting a prosecution 








for a violation of a\{statute they have our full ap- 
proval. A court of equity will not transfer to its own 
jurisdiction the trial of a criminal case, and this 
though the prosecution may fall with some hardship 
upon the accused party. Nor, as a general proposi- 
tion, will a court interfere to restrain the publication 
of alibel. But we heldin Beck v. Railway Teamsters’ 
Protective Union, 118 Mich. 497, 77 N. W. Rep. 
138, 42 L. R. A. 407, 74 Am. St. Rep. 421, 
that injunction will lie to restrain a combination of per- 
sons from acts which tend to ruin complainant’s busi- 
ness by bringing to bear upon his customers intimi- 
dating and coercive means. The principle which 
should rule the present case is identical. Ifthe acts 
which are threatened are unlawful, it cannot be 
doubted that placing in the hands of every dealer in 
the state a bulletin which in effect threatens them with 
prosecution in case they make use of these products 
in the form in which they are lawfully sold to them 
would be to absolutely exclude complainant’s busi- 
ness from the state. ‘The case presented is very simi- 
lar in this aspect to that of Am. School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 28 Sup. Ct. Rep. 
38, 47 L. Ed. 90, which case involved the right of the 
postmaster general to exclude the complainants from 
the use of the United States mails. An order had been 
made excluding complainants from the [use of the 
mails. he court interfered and held that such 
oider was a violation‘of the property rights of the per- 
son affected and granted relief.”’ 

This decision is in exemplary contrast to that of the 
New York Court of Appeals in Marlin Fire Arms Co. 
v. Shields, 171 N. Y. 384, in which, by a divided court, 
and reversing a well considered decision of the First 
Appellate Division of the Supreme Court (68 App. 
Div. 88), it was heid that unjust and malicious criti- 
cisms of a manufactured article published in a maga- 
zine, for which the manufacturer has no remedy at 
law because of his inability to prove special damage, 
are not the subject of equitable cognizance, and their 
future publication cannot be restrained by injunction. 
—New York Law Journal. 


BOOKS RECEIVED. 

A Treatise on Electric Law, comprising the law gov- 
erning all electric corporations, uses and appli- 
ances, also all relative public and private rights. 
Second Edition, in two volumes. By Joseph A. 
Joyce and Howard C. Joyce. New York. The 
Banks Law Publishing Co., 23 Park Place. 1907. 
Buckram. Price $12.75. Review will follow. 


The Insurance Law of New York, Being Chapter 
XXXVIII of the General Laws and Chapter 690 of 
1892, including all amendments of 1907, with notes 
and annotations. By AmasaJ. Parker, Jr., of Al- 
bany, N. Y. The Banks Law Publishing Company, 
23 Park Place, New York. 1907. Buckram. Price 
$2.50. Review will follow. 








306 CENTRAL LAW JOURNAL. 


No. 16 








HUMOR OF THE LAW. 


“You are charged with the theft ofahorse. Any- 
thing to say?” 

“Your honor,” responded the man at bar, “I claim 
justification under the unwritten law.” 

“Unwritten law?” 

“T made it alaw of conduct to steal anything in 
sight, and did this while still too young to write.” 

Necessarily the court took the case under advise- 
ment. 


I understand that your law clerk Stimson, is a tried 
and trusted employee. 

“Yes, we’ve trusted him,” said the head of the well 
known law firm, and we will try him at the criminal 
assizes next month.” 

A persistent creditor by the name of Zeibdld called 
upon a lawyer who had undertaken to straighten out 
a client’s financial affairs. His main object was to 
play for time. 

‘*Yes, I’m paying bills,” said the lawyer, ‘“‘but as 
creditors are being paid in alphabetical order, and I 
haven’t quite finished the A’s, I shall ask you to call 
again.” 


‘“*How was the man killed’’’ inquired the coroner, 
before viewing the body, according to Judge. 

“He waz shot ina quarrel over a game 0’ cards 
jedge, fer cheatin,’ replied an eye-witness to the 
tragedy. 

“Why, Iwas told that he committed suicide, but I 
wanted to find out how he did it.” 

“He did kill himself, jedge, but you see—”’ 

**], thought you said it was a quarrel?” 

“An’ soit wuz. You see, it wuz this way. Hank 
wuz the golderndest feller ter cheat an’ fight that 
everwuz. He jest nachally couldn’t he’p cheatin’ in 
agame an’ he’d fight at the drop o’ the hat. Hank 
wa’n’t no coward if he did cheat. So when he 
seen——”’ 

‘““Whom did he cheat?” 

‘Himself, jedge. He wuz playin’ solitaire.” 


Judge Caswell Bennet, for many years Judge of 
the Kentucky Court of Appeals, while a resident of 
K'rankfort, made his home on Upper Main street, 
Next to the judge’s yard wasaliverystable. In the 
capital city, as in most small cities, the liveryman did 
not have room to house all of the conveyances of their 
customers,' especially on big days, and the buggies, 
carriages, etce., were lined up in the streets, close to 
the curbing. 

This was very annoying to Judge Bennet, and he 
decided to try to break up the practice. He first ap- 
pealed to the liveryman, then to the newspapers, and 
tinally to the city authorities, but the custom was too 
firmly planted in the city, and his efforts availed him 
nothing. 

One day Judge Bennet was walking down town and 
was accosted by a friend, a prominent member of the 
Franklin county bar. 

‘Judge, how did you come out on your fight against 
the liveryman; did you win out or not?” 

“Well,” said Judge Bennet, “‘we compromised the 
matter, yes, we compromised it.” 

“I am mighty glad to hear that, Judge, and ifit’s no 
secret Iwould like to know the terms of the com- 
promise.”’ 

“Tt’s no secret at all, no secret; I merely agreed to 
quit grumbling, complaining, and kicking, and they 


agreed not to put any of their vehiclesin my parlor.” 
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1. ACKNOWLEDGMENT—Statutory Provisions!:—When 
an acknowledgment is prescribed by statute without 
declaring of whatit shall consist, itis meant that the 
person executing the instrament must appear before a 
duly authorized officer and state that he executed it.— 
Punchard v. Masterson, Tex., 101 8S. W. Rep. 294. 

2. ADVERSE POSSESSION— Hostile Possession.—When 
land is sold by judicial sale, the five- year statute of limi- 
tations runs in favor of the purchaser at the sale only 
against the parties thereto.—Gaitherv. W. A. Gage & 
Co., Ark., 1018.W. Rep. 80. 


3. ADVERSE POSSESSION—Railroad Right of Way.—A 
railroad’s rightsin a strip of land which was originally 
part of its right of way held barred by limitations where 
it had been within plaintiff’s inclosure and claimed by 
him and his predecessors for15 years.—Louisville & N. 
R. Co. v. Smith, Ky , 101 8S. W. Rep. 317. 


4. ADVERSE POSSESSION—Tax .Titles.—A redemption, 
from tax sale does not constitute payment of taxes to 
sustain title by adverse possession.— Webber v. Wanne- 
maker, Colo., 89 Pac. Rep. 780. 


5. ALTERATION OF INSTRUMENTS—Kffect on Rights of 
Parties.— Where one party to a contract alters his dupli 
cate copy of a contract withoutthe knowledge or con- 
sent of the other party, he thereby nullifies the contract, 
regardless of his intent in doing so.—Koons v. St. Louis 
Car Co., Mo., 1018S. W. Rep. 49. 


6. APPEAL AND ERROR—Evidence asto Authority of 
Agent.—Where it is sought to prove that an agent had 
authority beyond the apparent scope of his employ- 
ment, the conclusion of a withess as tothe scope of his 
authority, based entirely on his acts, was inadmissible.— 
McGraw v. O’Neil, Mo., 1018S. W. Rep. 132. 


7. APPEAL AND ERROR—Question of Fact. —Proceed- 
ings to have a record corrected, where oral testimony is 
heard by the ,court, are within the rule that on appeal 
full force must be given to the findings of the trial judge 
on disputed questions of fact.—Roberts & Shafer Co. v 
Jones, Ark., 101 S. W. Rep. 165. . 


8. APPEAL AND ERROR—Question of Fact.—Wher® mo 
tion for new trial is heard by judge who did not preside 
at trial, appellate court will review evidence with refer- 
ence to its weight under the same rule as would apply 
to the trial judge who passed on the motion.—Van Camp 
v. Emery, Idaho, 89 Pac. Rep. 752. 


9. APPEAL AND ERROR—Right to Trial by Jury.—Where 
the record does not show otherwise, the presumption 
from the action of the trial court in allowing a jury 
should be that allthat was essential to entitle the de- 
fendant thereto had been done.—San Jacinto Oil Co. v. 
Culbertson, Tex., 101 S. W. Rep. 197. 


10. APPEAL AND ERROR—Statement of Facts.—Where 
a statement of facts contains, instead of a copy of the 
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minutes of the court intended to be incorporated there- 
in, the statement, ““Here copy the record or records,”’ it 
is improper to sign it.—Henderson v. State, Tex., 101 S. 
W. Rep. 208. 

ll. ASSAULT AND BATTERY—Parent and Child.—Cir- 
cumstances under which a parent may be liable for as- 
sault on a child stated.—State v. Koonse, Mo., 101 S. W. 
Rep. 139. 

12, ASSIGNMENTS—Rights of Assignee.—Where a claim 
was assigned to defendant’s wife to induce her to exe- 
cute a mortgage for defendant’s benefit on her land, and 
the mortgage was subsequently satisfied, the claim 
thereupon became reinvested in defendant, and was sub- 
ject to the claims of his creditors.—Shropshire’s Ex’r. v. 
Combs,- Ky., 101 S. W. Rep. 252. 

13. ATTORNEYSAND CLIENT—Acquiring Adverse Inter- 
est.—Attorney who purchased land after advising client 
as to necessity for the purchase held not to hold it in 
trust for the client.—Webber v. Wannemaker, Colo., 89 
Pac. Rep. 780. 

14. ATTORNEY AND CLIENT—Value of Services.—Third 
parties do not become liable toan attorney for fees be- 
cause they are equally interested with his clients ina 
case, and accepted without objection the benefit of his 
services.—Trimble v. Kansas City, 8. &G. Ry. Co., Mo., 
101 S. W. Rep. 7. 

15. BigaMy—Evidence .—It was not error for the state, 
on atrial for bigamy, to callto the witness stand the 
former wife of accused, Where she was not questioned 
and did not testify to anything.—Burton v. State, Tex., 
101 S. W. Rep. 226. 

16. BOUNDARIES — Description in Deed.—Lines and 
boundaries described in adeed cannot be controlled by 
objects found on the ground, indicating the footsteps of 
the surveyor, where there are no Calls in the deed for 
such objects.—Brodbent v. Carper, Tex., 101 S. W. Rep. 
183. 

17. BRIDGES — Liability for Injuries.—A toll bridge 
company held bound to keep its bridge in a reasonably 
safe condition for travel, and only liable for negligence 
in failing to so keep it.—Gibler v. Terminal R. Ass’n of 
St. Louis, Mo., 101S. W. Rep. 37. 

18. CARRIERS—Damages for Loss of Freight.—A carrier 
held only liable for the reasonable market value of goods 
lost at the time and place of delivery, and not for profits 
which the consignee might have made on them if he had 
resold them as intended.—Cincinnati, N. O. & T. P. 
Ry., Co. v. Hansford & Son, Ky., 101 S. W. Rep. 251. 

19. CHATTEL MORTGAGES—Marshaling Assets.—Plaint- 
iff, a chattel mortgagee, held not entitled to require that 
defendant, holding a.mortgage on the same and other 
property, should resort to the noncommon property be- 
fore applying the common property tothe payment of 
his deébt.—Cassell v. Deisher, Colo., 89 Pac. Rep. 773. 

20. CHATTEL MORTGAGES—Rights and Liabilities of 
Parties.—The indorsers of a note secured by a mortgage 
on cattle held not entitled to seize the cattle against the 
will of the mortgagor before the maturity of the note.— 
McGraw Vv. O’Neil, Mo., 101 S. W. Rep. 132. 


21. COMMERCE— Power to Regulate.—Rev. St. ch. 29, § 
64, relating to recovery for liquors purchased out of the 


state with intention to sell them in violation of law, held, 


not invalid as a regulation of interstate commerce.—Bo- 
ehm vy. Allen, Me., 66 Atl. Rep. 474. 


22, CONSTITUTIONAL LAW—Confession of Judgment.— 
The fact that a judgment lien on land was based upon a 
confession of judgment as consideration for aloan did 
not make it a creation of contract rather than of statute, 
so as to preventthe legislature from enacting laws af- 
fecting the rights of aparty under it.—Davidson v. Rich- 
ardson, Oreg., 89 Pac. Rep. 742. 


23, CONSTITUTIONAL LAW—Regulation of Sale of Rail- 
road Tickets.—A city ordinance prohibiting the sale of 
railroad tickets by others than authorized agents of a 
railroad held not to deny the equal protection of the law 
by granting special_privileges to railroads.—Hz parte 
Hughes, Tex., 1018S. W. Rep. 160. 





24. CONTRACTS — Pleading.— Where the action was 
brought upon a written contract, held, that no recovery 
could be had upon a contract part of which was in writ- 
ing and part in parol.—Koons v. St. Louis Car Co., Mo., 
1018S. W. Rep. 49. 

25. CONTRACTS—Time as the Fgsence.—Where time is 
ofthe essence of a contract, failure to deliver at the time 
agreed upon will justify a repudiation of the contract.— 
Frost: Trigg Lumber Co. v. Forrester & Powell, Mo., 101 
S. W. Rep. 164. 

26. Costs—Expenses of Keeping Attached Property.— 
Property having been attached as being that of defend- 
ant, of which he was not the owner, held he was not 
liable for the expenses incurred by the sheriff for its 
care, though plaintiff recovered judgment in the action. 
—Beeman & Cashin Mercantile Co. v. Sorenson, Wyo., 89 
Pac. Rep. 745. 

27. CURTESY—Survivor’s Interest in Land.—Though a 
marriage occurred before the enactment of Act March 


_ 15, 1894 (Ky. St. 1903, ch. 66), where a wife purchased land 


in 1902, at her death the husband held to have acquired a 
one-third interest in it for his life, under section 2132, 
Ky. St. 1903.—Hall v. Craft, Ky., 101 8S. W. Rep. 236. 

28. CRIMINAL EVIDENCE — Homicide.—In a prosecu- 
tion for homicide, a nonexpert witness held properly per- 
mitted to state whether or not shortly before the homi- 
cide deceased was a robust and stout looking man.—Cole 
v. State, Tex., 101 S. W. Rep. 218. 

29 CRIMINAL EVIDENCE—Opinion Evidence.—A non- 
expert witness who saw a person once and talked with 
him is incompetent to give his opinion as to his sanity.— 
Burton v. State, Tex., 101 S. W. Rep. 226. 


30. CRIMINAL’ LAW—Former Conviction.—A conviction 
of an affray by fighting with one person cannot be plead- 
ed in bar of a prosecution foran aggravated assault on 
another.—Bickham Vv. State, Tex., 101 S. W. Rep. 210. 


31, CRIMINAL LAW—Modification of Sentence.—An er- 
ror in sentencing defendant to 20 years in the peniten 
tiary when he should have been sentenced to 10 years 
may be corrected on motion, aithough not made until 
after defendant has served the time necessary to com- 
plete a10-year sentence.—Jn re Channels, Ky., 101 8. W. 
Rep. 214. 


32, CRIMINAL TRIAL—Rape.—The law will take cog- 
nizance of and punish criminal acts with equal severity 
whether the acts and conduct consist of or are described 
in language not found im the statutes or language in gen- 
eral use.—State v. Fowler, Idaho, 89 Pac. Rep. 757. 


38. CRIMINAL TRIAL—UConfessions.—Officers to whom 
one charged with murder made aconfession could tes- 
tify to all donein that connection, but not as to what 
they believed would be done with appellant after he 
made the confession, with reference to being given im- 
munity.—Follis v. State, Tex., 101 S. W. Rep. 242. 


#4. CRIMINAL TRIAL — Sentence Beyond Statutory 
Limit.—A verdict assessing punishment in excess of that 
allowed by law results in a mistrial, and on appeal the 
judgment will be reversed, the cause remanded and the 
defendant retained in custody.—Thomas v. Common- 
wealth, Ky., 101 S.W. Rep. 303. 


35. DEDICATION—Passways Over Railroad.—An ease- 
ment in the nature of a passway along or across a rail- 
way right of way cannot be acquired either by an indi- 
vidual or by the public jby prescription.—Louisville & 
N.R. Co. v. Smith, Ky., 101 S. W. Rep. 317. 


86. DEEDS—Validity of Restriction.—A clause inadeed 
stipulating that the property shall revert to the vendor 
in case the vendee violated an agreement not to erect a 
livery stable ou the premises held to partake of the na- 
ture of a penalty, and not enforceable.—Klasener v. 
Robinson, Ky., 191 S. W. Rep. 255. 


37. ELECTION—Rejection of Vote.—A moderator of an 
electors’ meeting, being a quasi judicial officer, is not 
personally liable in damages to an elector for any error 
in rejecting his ballot; no malice or bad faith being 
shown.—Blake v. Brothers, Conn., 66 Atl. Rep. 501. 
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38. ELECTRICITY—Injury Incident to Use.—A public 
telephone company is not an insurer against injury to 
its patrons from electric shocks but must use ordinary 
care —Brucker v. Gainesboro Telephone Co., Ky., 101 8. 
W. Rep. 240. 

39. EMINENT DOMAIN—Payment of Award. — Where, 
from condemnation proceeding, no time is fixed within 
which the petitioner must pay the award, payment must 
be made within a reasonable time, or the petitioner will 
be held to have abandoned the proceedings. — Port 
Townsend Southern R. Co. v. Barbare, Wash., 89 Pac. 
Rep. 710. 

40. KEquiry—Jurisdiction.—Where administrator takes 
possession of deposit in savings bank, his title thereto 
must be established in the probate court, and he cannot 
bring bill in equity for that purpose.—Huatchinson v. 
Dennis, Pa., 66 Atl. Rep. 524. 

41. EVIDENCE—Petition in Action for Personal Inju- 
ries.—In an action by a servant for injuries, where the 
defense was that plaintiff was employed by an independ- 
ent contractor, the origina) petition in which plaintiff 
alleged that he was in the employ of an independent 
contractor, was admissible in evidence.—William Came- 
ron & Co. v. Realmuto, Tex , 101 8. W. Rep. 194. 

42. EVIDENCE—Private Memoranda.—Entries made on 
slips of paper as to the amount of ice used by plaintiff 
held to have been made in the usual course of business. 
—Remington Mach. Co. v. Wilmington Candy Co., Dela., 
66 Atl. Rep. 465. 

43. EVIDENCE—Value of Live Stock Shipment.—In an 
action against a railroad for injuries to plaintiff ’s ship- 
ment of hogs, evidence of the record of one of the ani- 
mals as a prize winner at fine stock shows held adwmissi- 
ble on the quesiion of value.—Council vy. St. Louis & S. F. 
R. Co., Mo., 101 8. W. Rep. 57. 

44. EXCEPTIONS, BILL OF—Time of Signing.—Where 
appellee’s attorneys were present at the signing of the 
bill of exceptions and failed to object, they cannot com- 
plain in the supreme court that they were signed too late. 
—Williams v. United States Fidelity & Guaranty Co., 
Md., 66 Atl. Rep. 495. 

45. EXECUTORS AND ADMINISTRATORS —Claim Against 

EKstate.— Where one rendering services to deceased dur- 
ing his lifetime expected remuneration, and deceased 
agreed that she should be remunerated, it is immaterial 
that she did not contemplate charging for the services, 
but expected to be compensated for them in deceased's 
will.—Christianson v. McDermott’s Estate, Mo., 101 S. W. 
Rep. 63. 
46. EXECUTORS AND ADMINISTRATORS — Conditious 
Precedent to Granting Letters Testamentary.- In the ab- 
sence of a statutory provision on the subject, there is no 
positive rule of law that an estate must be ofa given 
value as a condition precedent to the granting of letters 
itestamentary.—Turner v. Campbell, Mo., 1018. W. Rep. 
119. 

47. EXECUTORS AND ADMINISTRATORS—Sale of Timber. 
—Intestate’s co -tenants held not necessary parties to a 
suit by intestate’s administrator to recover for the con- 
version of the timber from land of which intestate owned 
an undivided moiety.—Ayer & Lord Tie Co. v. Wither- 
spoon’s Admr., Ky., 101 S. W. Rep. 259. 

48. FORCIBLE ENTRY AND DETAINER—Irregular Execu- 
tion.—Where a judgment of foreclosure was executed 
in the lifetime of the mortgagee by voluntary act of 
mortgagor in leaving premises, an administrator, who 
has the mortgagor ejected therefrom on his subsequent 
repossession, by means of an execution ona foreclosure 
judgment in ignorance that it had been already satisfied, 
held not liable to forcible entry and detainer.—Finch v. 
Burr, Conn., 66 Atl. Rep. 504. 

49, FRANCHISES—Transfer with Knowledge of Plaint- 
iff’s Interest.—A corporation, having purchased a fran- 
chise from its promoters, with knowledge of plaintiff's 
interest, held liable for the value ot such interest, 
unimpaired by an indebtedness subsequently cre- 
ated, aS for a conversion thereof.—Russell v. Deut- 
schman, Tex., 100 S. W. Rep. 1164. 








50. FRAUDS, STATUTE OF—Promise to Pay Debts of 
Another.—A promise by a devisee to pay funeral ex- 
penses of testator held not within the statute of frauds. 
—Withers’ Admr. v. Withers’ Heirs, Ky.,101S. W. Rep. 
253. 

51. FRAUDULENT CONVEYANCES—Consideration.—The 
transfer of a judgment by an insolvent debtor is not 
fraudulent where he receives in part payment a house 
and lot which he clains as a homestead, although he 
made the transfer to prevent his creditors from reaching 
the juadgment.—Thompson Vv. International &G. N. K. Co., 
Tex., 101 8S. W. Rep. 197. 

52. GAMING—Slot Machines.—A clock maintained in a 
store for the sale of goods according to lights showing 
automatically on placing a nickel in a slot held a slot 
machine, in violation of Acts 27th Leg., p. 267, ch. 103.— 
Lytle v. State, Tex. , 100 8S. W. Rep. 1160. 

53. GUARDIAN AND WARD—Sale Under Deed of Trusi.— 
Where a deed of trust secures the debt of the guardian 
as well as that of the ward, the guardian may, at a sale 
under the deed, bid in the property in his own right to 
protect himself as well as his ward.—Bunel v. Nester, 
Mo , 101 8S. W. Rep. 69. 

54. HOMESTEAD—Persons Entitled.-- Where an obliga- 
tion rests on a brother to support and take care of his 
sister, and there isa corresponding state of dependence 
on her part for such support, afamily relation exists 
within the statute exempting homesteads.—H. P. Drought 
& Co. v. Stallworth, Tex., 101 S. W. Rep. 158. 

55. HOMICIDE—Intent to Kill.—An intention to take 
life at the time of an assault does not constitute an as- 
sault with intent to kill, if such assault was the result of 
a sudden passion caused by provocation apparently suffi- 
cient;to make the passion irresistible.—Satterwhite v. 
State, Ark., 101 S. W. Rep. 70. 

56. HOMICIDE — Self-Defense. — In a prosecution for 
homicide, an instruction on manslaughter held not ob- 
jectienable for failure to charge that accused could not 
be convicted of that offense if he acted in self-defense,— 
Foster v. State, Tex., 100 S. W. Rep. 1159. 

57. HUSBAND AND WiFE— Tenancy by Entirety.—In 
view of Const., art. 1, § 12, and Acts 1905, p. 22, ch. 11, 
providing for the forfeiture of an estate inherited by one 
from another, whose death he feloniously causes, held 
not applicable to an estate held by husband and wife as 
tenants by entireties, so as to work a forfeiture of the 
husband’s interest on his feloniously causing his wife’s 
death.—Beddingfield v. Estif& Newman, Tenn., 101 8S. 
W. Rep. 108. 

58. INFANTS—Mortgage.—An infant’s mortgage may not 
be foreclosed until and unless its status shall have been 
first established as that of a conveyance, not subject to 
avoidance at the will of the mortgagor.—Watson v. 
Ruderman, Conn., 66 Atl. Rep. 515. 

59. INJUNCTION—Continuing Trespass.—A mandatory 
injunction will issue to remove telephone poles and guy 
wires where they constitute a continuing trespass to ad- 
joining premises.—Cumberland Telephone & Telegraph 
Co. v. Barnes, Ky., 101 S. W. Rep. 301. 

60. INJUNCTION—Dealings in Railway Tickets.—A rail 
road company is not entitled to an injunction against 
dealing in nontransferable railway tickets which may 
thereafter be issued as occasion may arise.—Lytle v. 
Galveston, H. & S. A. Ry. Co., Tex., 1018. W. Rep. 199. 


61. INNKEEPERS—Liability of Lessor.—Act March 27, 
1901, Laws 1901, p. 219, § 1, requiring the “owner, proprie- 
tor, lessee or keeper” of certain hotels to provide fire es- . 
capes, places the initial duty upon the owner of the build- 
ing, without regard to the liability of his lessee.—Yall v. 
Snow, Mo.; 101 8. W. Rep. 1. 


62. INTOXICATING LIQUORS—Mannufacturers .—A manu- 
facturer of Whisky selling his own product from a ware- 
house near his distillery held not guilty of violating the 
local option statute.—Commonwealth v. Oldham, Ky., 109 
S. W. Rep. 1184. 


63. INTOXICATING LIQUORS — Violation of Local Op- 
tion Law.—In a prosecution for violating the local op- 
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tion law, the information need not expressly charge that 
the law was in force in the county when defendant sold 
the liquor.—State v. Hitchcock, Mo., 1018. W. Rep. 117. 

64. JUDGMENT—Entry Nunc Pro Tuuc.— Where the 
court inadvertently failed to enter judgment in favor of 
adefendant in whose behalf a verdict was directed, it 
was authorized after appeal to enter a judgment in con- 
formity with the verdict nunc pro tunc.—El Paso & N. EK. 
Ry. Co. v. Campbell, Tex., 101 S. W. Rep. 170. 

65. JuRY—Quashing Venire.—Where accused was tried 
by ajury selected by the county judge, who had instruct- 
ed the jury commission not to select a jury for that time, 
a motion to quash the venire should be granted.—Bick- 
ham v. State, Tex., 1015. W. Rep. 210 

66. JUDGMENT—Res Judic ita.—A judgment sustaining 
certain tax bills held res judicaéa as to the validity thereof, 
in & suit to enforce the bills, as to all issues which might 
have been raised and litigated in the suit in which the 
judgment was rendered,—Pond vy. Huling, Mo., 101 8. W, 
Rep. 115. 


67. JUDGMENT—Res Judicata.—In an action on a note 
by the payee’s assignee against a husband and wife held, 
that the assignee could plead a judgment ina prior ac- 
tion by the husband against the payee in bar of the hus- 
band’s and wife’s defense.—Parker vy. Galbraith, Wash., 
89 Pac. Rep. 712. 

68, JUDGMENT—Vacating for Fraud.—To authorize a 
court of equity to set aside a judgment for fraud, it must 
appear that the frand was practiced inthe “very act” of 
obtaining the judgment.—Dorman y. Hall, Mo., 1018. W. 
Rep. 161. , 

69. LIMITATION OF ACTIONS—Absence of Devisees from 
State.—The absence from the state of devisees stops the 
running of the statute of limitations during the period of 
absence as toclaims against the estate for which the 
land devised is liable.—Withers’ Adm’r v. Withers’ 
Heirs, Ky., 101 S. W. Rep. 253. 

70. LOGS AND LOGGING—Laborer’s Lien.—The fact that 
logs were sawed into lumber does not destroy the labor- 
er’s lien, since the subject-matter ofthe lien was not 
destroyed.—Fischer v. G. W. Cone Lumber Co , Oreg., 89 
Pac. Rep, 737. 


71. MALICIOUS PROSECUTION — Commencement of 
Criminal Prosecution.—The affidavit of the prosecuting 
attorney is not the commencement ofa criminal pro- 
ceeding, but the information filed by him is the legal 
basis thereof.—Carp v. Queen Ins. Co., Mo., 101 S. W. Rep. 
78 

72 MANDAMUS'— County Officers.—A county auditor 
may defend a mandamus proceeding to require him to is- 
sue a warrant to a county officer on the ground that the 
act under which the officer was appointed and claimed 
compensation is void.—State v. Blumberg, Wash., 89 
Pac. Rep. 708. 

73. MASTER AND SERVANT—Contributory Negligence.— 
The fact that if a brakeman had selected another way of 
performing a duty injury would have been avoided does 
not conclusively show contributory negligence.—Choc- 
taw, O. & G. R. Co. v. Thompson, Ark., 101 S. W. Rep. 83. 


74. MASTER AND SERVANT—Duty to Furnish Safe Ap 
plianecs.—A masteris not an insurer of the safety of his 
servants, and where a car had been tested before it was 
used, the master was liable only for a failure to exercise 
reasonable care, and was not bound to know of hidden 
defects.—Clippard v. St. Louis Transit Co.,Mo., 101 S, W. 
Rep 44. 


75. MASTER AND SERVANT—Hand Cars.—Acts of a sec 
tion foreman in allowing his men to operate hand cars on 
the track, when he knew thata train might overtake 
them, without taking any precautions to protect them 
from the danger of being run down, constituted neg- 
ligence.—Mack v. Chicago, R. I. & P. Ry. Co., Mo., 101 S. 
W. Rep. 142. 


76. MASTER AND SERVANT—Injury from Failure of Em- 
ployee to Observe Rules.—The breach of av employer’s 
rule is not negligence per se unless itis an act so palp- 





ably contrary to common prudence that no ordinarily 
careful person would commit it.—Galveston, H. & 8. A. 
Ry. Co. v. StiN, Tex., 101 8. W. Rep.t176. 

77. MASTER AND SERVANT—Liability for Acts of Servant 
A principal, having sent his choppers to work to cut only 
trees above a certain size, on the land of another, is nev- 
ertheless liable if,they cut smaller trees; it not ap- 
pearing that the cutting of the smaller trees was not nec - 
essary to the cutting and removal of the larger trees.— 
Avery v. White, Conn., 66 Atl. Rep. 517. 

78. MASTER AND SERVANT—Validity of Release.—A rv- 
lease of liability by an employee of an express company 
and defendant railroad company both parties held void 
astothe railroad company as against public policy.— 
Stone v. Union Pac. R. Co., Utah, 89 Pac. Re p. 715. 

79. MINES AND MINERKALS—Conversion of Ore.—De- 
fendant, having removed coal from plaintiff’s land un- 
der a bona fide claim of right, held only liable to plaint- 
iff for areasonable royaltyon the amount actually re- 
moved.—Sandy River Cannel Coal Co. v. White House 
Canne! Coal Co., Ky., 101 8. W. Rep. 319. 

80. MINES AND MINERALS—Injury to Surface Soil.—- Les- 
sor of acoal veinheld liable for injuries sustained by 
reason of the sinking of the surface soil over the vein 
due to the fact that the lessee took out all the coal with- 
out leaving any supports.—Campbell v. Louisville Coal 
Min. Co., Colo., 89 Pac. Rep. 767. 

$1, MORTGAGES—Taxes.— Where a mortgagee paid tax- 
es on the land in order to protect his security, he there- 
by acquired no right of action against the owners of the 
land for reimbursement, bot was only entitled to enforce 
his claim as a part of the foreclosure proceedings.—Stone 
v. Tilley, Tex., 101 S. W. Rep. 201. 

82. MUNICIPAL CORPORATIONS—Appropriations for Sul - 
aries of Police Department.—An ordinance of the coun- 
cil of the city of San Antonio, making appropriations 
for the police department, held to make appropriations 
forthe police department under the control of the pu- 
lice and fire commission, created by the city charter,— 
City of San Antonio v. Beck, Tex., 1018. W. Rep. 263. 

83, MUNICIPAL CORPORATIONS—Construction of Sewers. 
—A city in constructing and paving its streets and high- 
ways held not exempted fron liability for injuries occa- 
sioned thereby, though the premises injured would be 
subject to such injuries if the street had not been con- 
structed.—City of Louisville v. Knighton, Ky., 101 8S. W. 
Rep. 228. 

84 NAVIGABLE WaTERKS—Accretions.—The rule that 
the owner ofriparian landis entitled to accretions ex- 
tends to accretions to islauds as well as to the mainland. 
—Hileary v. Wilson, Ky., 1008. W. Rep. 1190. 

85. PARTNERSHIP—Kstoppel to Deny.—Where plaintiff 
had a contrret with a partnership, and had bo notice uf a 
dissolution, and defendant received payments made to 
the partnership, he cannot set up the dissolution in de- 
fense when sued by plaintiff for breach of contract.— 
Curtis v. Sexton, Mo., 101 8S. W. Rep. 17. 

8. PERJURY—Suifliciency of Evidence.—There may be 
conviction for perjury by the testimony of a single wit 
ness corroborated by otherindependent circumstances. 
Stamper v. Commonwealth, Ky., 101 S. W. Rep. 286. 


87. PRINCIPAL AND SURETY—Compensation of Trustee. 
—Where promissory notes are secured by adeed of trust 
of property, which deed fixes the compensation of the 
trustee in case of sale, sureties on the notes are bound 
thereby, and cannot claim that the trustee was entitled to 
areasonable sum only.—Bolton v. G. C. Gifford &Co., 
Tex., 1018. W. Rep. 210. 


88. PRINCIPAL AND SURETY—Discharge of Sureties.— 
The sureties in a bond held relieved from lability by the 
failure of the obligee therein to inform the sureties of the 
principal obligor’s embezzlement.—Herbert v. Lee, 
Tenn., 101 8. W. Rep. 175. 


89. RAILROADS—Loss of;Ticket.—A railroad is lable to 
aA passenger only for the amount of fare raid by him 
where he boards a train after purchase of the ticket, but 
finds that the agent did not givé him a ticket and i<: 








310 


CENTRAL LAW JOURNAL. 


No. 16 








ejected by the conductor.—Gulf, C.&S8.F.Ry.Co v. 
McCormick, Tex., 101 8. W. Rep. 202. 

90. RaILROADS—Reciprocal Rights and Duties.—The 
fact thata public road treated as such by the general 
public and by a railroad was located on the railroad right 
of way did not affect the reciprocal rights and duties of 
the public and the railroad.—Johnson v. Texas &G. Ry. 
Uo., Tex., 101 8. W. Rep. 206. 

91. ROBBERY — What Constitutes.—Snatching money 
from a party’s hand and runningawuy with it against his 
will held to constitute robbery.—Stocktor v. Common- 
wealth, Ky., 1018S. W. Rep. 298. 

92. SALES—Condititional Sales.—Conditional sales of 
merchandise to a retail merchant for sale in the course 
of business held to pass title to the buyer, notwith- 
standing Acts 1599, p. 24, ch. 15.- Star Clothing Mfg. Co. 
v. Nordeman, Tenn., 1L1 8S. W. Rep. 93. 

93. SET-OFF AND COUNTERCLAIM—Wrongful Appro- 
priation of Franchise.—Where plaintiff’s interest ina 
franchise was wrongfully soid undera mortgage and ob- 
tained by defendant corporation with notice, the 
court properly deducted the mortgage debt from the 
value of such interest in an action by plaintiff against 
the corporation for conversion.—RuSsell v. Deutschman, 
Tex., 1008S. W. Rep. 1164. 

94. SPECIFIC PERFORMANCE—Agreement to Convey 
Land.—Where the vendor agreed to convey land to 
plaintiff, but conveyedait to defendants, plaintiff could 
compel a conveyance from defendants to him on show- 
ing that defendants when they purchased had notice of 
such facts and circumstances as would have put an 
ordinarily prudent person upon inquiry regarding such 
priwr sale.—Waddington v. Lane, Mo., 1008. W. Rep. 
1139. 

95. SPECIFIC PERFORMANCE—Laches.—An unexcused 
delay of 17 years on plaintift’s part in performing His 
part of a land contract and in enforcing his interest 
therein held to constitute laches precluding specific per- 
formance.—Stewart v. Yesler Estate, Wash., 89 Pac. Rep. 
705. 

9. StaTE—Action Against State Ofticer.—Resident and 
taxpayer held entitled to maintain suit to restrain unau- 
thorized destruction of state property by state tobacco 
warehouse building commission or the unwarranted ex- 
penditure of state funds.—Christmas v. Warfield, Md., 
65 Atl. Rep. 491. 

97. SUNDAY—Desecration.—Where defendant did cer- 
tain farm work on Sunday which there was evidence to 
show was not a work of necessity, a verdict convicting 
him of violating the Sunday law was supported by the 
evidence.—Lee v. State, Tex., 101 S. W. Rep. 156. 

98. STREET RAILROADS—Injury to Passenger by Pre- 
mature Starting.—A street railway company held negli- 
gent in starting a car while a passenger was boarding it, 
and liable for her injury.—Lonisville Ry. Co. v. Pulliam, 
Ky., 101 S.W. Rep. 295. 

99. TAXATION—Property Liable.—There never has been 
in this state any authority in law for taxing the soil of 
the public Jots or reserved lands, while the fee to the 
same is held in trust by the state.—Stetson v. Grant, Me., 
66 Atl. Rep. 480. 


100, TAXATION—Railroads.—The statute imposing on 
railroads a tax on their gross receip’s imposes a tax on 
the gross receipts of railroads derived from whatever 
source.—State v. Missouri, K. & T. Ry. Co., Tex., 101 S. W. 
Rep. 146. 


101. TENDER—Sufliciency.—The fact that the holder of 
notes providing for an attorney’s fee in case the notes 
were placed in an attorney’s hands for collection, made 
an excessive demand on the sureties thereon, did not 
excuse the latter from tendering the correct amount 
due.—Bolton v. Gifford & Co., Tex., 101 S. W. Rep. 210. 


102, TRIAL—Conduct of Parties.—The fact that plaintiff,a 
very affable and sociable gentleman, during the recesses 
of the court, joined in general conversation with the ju- 

-rors, and laughed at their jokes, was insufticient to war- 
rant the granting of a new trial, where no design to bias 





or influence any of the jurors was shown.—McGraw v. 
O'Neil, Mo., 1018. W. Rep. 182. 

103, TROVER AND CONVERSION —Implied Promise to 
Pay.—lIt is not necessary to the court’s jurisdiction or the 
plaintiff's right to recover in an action for conversion 
that an express promise to pay be alleged, since an im- 
plied promise arises from the conversion charged.— Hit- 
son v. Hurt, Tex., 101 S. W. Rep. 292. 

104. TRUSTS—Resulting Trusts.—Where the purchaser 
of land is insane, and pays the purchase money, and di- 
rects that the deed be made to one of his children, the 
property will be held by such child in trust.—Couch vy. 
Harp, Mo., 1018S. W. Rep. 9. 

105. TRUsTS—Resulting Trusts.—Payment by decedent 
of part of the consideration of a bond for title taken by 
him and his brother two years before the title passed to 
the brother, after decedent’s death, was sufficient to sup- 
port a resulting trust in favor of decedent’s heirs.— 
Scranton v. Campbell, Tex., 101 8S. W. Rep. 285. 

106. VENDOR AND PURCHASER—Abatement of Purchase 
Price.—The fact that a sale of a tract of land is made in 
gross, instead of by acre, etc., is no ground for denying 
to the purchaser relief by an abatement ofthe purchase 
price where the purchaser had no title to a portion.— 
Holden v. Reed, Tex., 1018. W. Rep. 288. 

107. VENDOR AND _PURCHASER—Adverse Possession.— 
Trustees of a church, who went into possession of land 
under void conveyance, and remained in adverse pos 
session for over 48 years, held to have acquired good 
title which purchaser from them was bound to accept.— 
Dickerson vy. Trustees of Franklin Street Presbyteriun 
Church, Md., 66 Atl. Rep. 494. 

108. VENUE—Plea of Privitege.—Where « corporation 
interposes a pleaof privilege, asserting its right to be 
sued in the county of its domicile, it must establish the 
material averments of the plea.—Houston Rice Milling 
Co. v. Wilcox & Swinney, Tex., 101S. W. Rep. 204. 

109. WATERS AND WATER COURSES—Appropriation.— 
That a stream was originally dammed so As to cause the 
water to percolate and subirrigate adjacent meadow 
lands held not to justify their owner in inaintaining the 
stream dammed to the injury of other appropriators.— 
Van Camp v. Emery, Idaho, 89 Pac. Rep. 752. 

110. WATERS AND WATER COURSES—Overfiow Caused 
by Embankment.—In en action against a railway com- 
pany for injury to land by overflows caused by its em- 
bankment, the court’s charge properly restricted the 
damages to be considered to such as were sustained 
within two years before the filing of the suit.—Interna- 
tional & G.N. R. Co. v. Kyle, Tex., 101 8, W. Rep. 272. 

111. WATERS AND WATER COURSES—Pollution.—A mine 
owner is responsible to one who owns property on a 
stream below the mine for damages caused by pumping 
water from the mine, which is offensive, and casting it 
into the stream.—H. B. Bowling Coal Co. v. Ruffner, 
Tenn., 101 S. W. Rep. 116. 

112. WILLS—Trusts.—A testatrix gaveto each of her 
two daughters “the use” of certain real property during 
life. Held, that each daughter tooka life estate in the 
real property itself, and there was no trust created.—Lit- 
tle v. Coleman, N. H., 66 Atl. Rep. 483. 


113. WITNESSES—Examination.—In the examination of 
an ignorant and illiterate witness who does not under- 
stand the English language nor court procedure, greater 
latitude should be allowed than in that of the average 
witness.—State v. Fowler, Idaho, 89 Pac. Rep. 757. 


114, WITNESSES—Evidence to Sustain Character.—KEvi- 
dence is admissible to sustain the character of a witness, 
where on cros:-examination, an effort was madeto dis- 
credit his testimony.—Minton v. La Follette Coal, Iron & 
R. Co., Tenn., 101 8. W. Rep. 178. 


115. WORK AND LABOR — Right to Oompensation.— 
Where plaintiff had performed services for defendant's 
testator, no family relation existing between the parties, 
she was entitled to recover therefor, regardless of any 
intention on her part not to-charge.—Christianson v. Mc- 


- Dermott’s Estate, Mo., 1013. W. Rep. 63. 








